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The following releases relate to self-regulatory 
rule proposals and/or adoptions. 
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33-6049 EXPERIMENTAL ADOPTION OF SIM- 
PLIFIED REGISTRATION FORM, 
AVAILABLE TO CERTAIN NON- 
REPORTING ISSUERS, FOR REGIS- 
TRATION OF SECURITIES TO BE 
SOLD FOR CASH NOT EXCEEDING 
AGGREGARD OFFERING OF $5 
MILLION 


WITHDRAWAL OF PROPOSED RULE 


SERIES OF SIPA RULES AND RE- 
LATED FORMS SETTING FORTH 
THE REQUIREMENTS AND PROCE- 
DURES FOR CLOSING OUT OR COM- 
PLETING OPEN CONTRACTUAL 
COMMITMENTS FOR THE PURPOSE 
OF SALE OF SECURITIES BETWEEN 
SIPC MEMBER UNDERGOING LIQUI- 
DATION AND OTHER BROKER- 
DEALERS 


REMOVAL OF A COMMISSION 
RULE AND RELATED FORMS GOV- 
ERNING THE COMPLETION OR 
CLOSEOUT OF OPEN CONTRAC- 
TUAL COMMITMENTS BETWEEN A 
BROKER-DEALER UNDERGOING LI- 
QUIDATION AND OTHER BROKER- 
DEALERS 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6048/March 29, 1979 


In the Matter of 


THE CUMMINGS & LOCKWOOD QUALIFIED SAVINGS 
PLAN 

One Atlantic Street 

Stamford, CT 06904 


(18-38) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 3(a)(2) OF THE SECURITIES 
ACT OF 1933 EXEMPTING FROM THE PROVISIONS 
OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE CUMMINGS & LOCKWOOD 
QUALIFIED SAVINGS PLAN 


NOTICE IS HEREBY GIVEN~ that Cummings & 
Lockwood (hereinafter referred to as the “Applicant” or 
the “firm”), a law firm organized as a partnership under 
the laws of the State of Connecticut, on February 26, 
1979, filed an application for an exemption from the 
registration requirements of the Securities Act of 1933 
(“Act”) for participations or interests issued in 
connection with the Cummings & Lockwood Qualified 
Savings Plan (“Plan”). All interested persons are 
referred to that document, which is on file with the 
Commission for the facts and representations 
contained therein, which are summarized below. 


The Plan covers all partners. and employees of the 
Applicant, provided that such partners and employees 
are at least 25 years of age and have completed at least 
three years of service with the Firm. As of January 1, 
1979, approximately 40 partners and 29 employees 
were eligible to participate in the Plan. 


The Plan is of the type commonly referred to as a 


“Keogh” plan, which covers persons (Applicant’s 
partners) who are employees within the meaning of 
Section 401(c)(1) of the Internal Revenue Code of 1954, 
as amended (“Code”), and, therefore, the exemption 
provided by Section 3(a)(2) of the Act for interests or 
participations in employee benefit plans wou!d appear 
to be inapplicable to the Plan. Section 3(a)(2) of the Act 
provides, however, that the Commission may exempt 
from the provisions of Section 5 of the Act any interest 
or participation issued in connection with a stock 
bonus, pension, profit-sharing, or annuity plan which 
covers employees, some or all of whom are employees 
within the meaning of Section 401(c)(1) of the Code, if 
and to the extent that the Commission determines this 
to be necessary or appropriate in the public interest 
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and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Description and Administration of the Plan 


Applicant states that the Plan was adopted in 
December, 1975 and has been amended on January 1, 
1976 and on January 1, 1977. In addition, a third 
amendment is expected to be adopted to be effective 
as of January 1, 1979. 


The Internal Revenue Service (the “IRS”) has issued a 
ruling to the effect that the Plan, as originally adopted, 
is a qualified plan under Section 401(a) of the Code. 
With respect to the three amendments to the Plan 
indicated above, Applicant states that it believes such 
amendments to be non-material and for that reason has 
not requested and does not intend to request a 
determination from the IRS that the Plan continues to 
be qualified under Sectin 401(a) of the Code. 


Applicant makes annual contributions to the Plan on 
behalf of the participants based on each participant’s 
regular compensation for the year, subject to a 
minimum set-off amount. Participants may make 
voluntary contributions to the Plan of not more than 
10% of such participant’s aggregate compensation for 
all years during which the person has been a 
participant, subject to certain limitations contained in 
the Plan and the Code and regulations thereunder. 


Applicant represents that the Trustee for the Plan is 
The State National Bank of Connecticut (“Trustee”). 
The Trustee is a party to the agreement establishing 
the Plan. Under the Plan the Trustee has the authority 
to invest all or any portion of the Plan assets 
collectively with funds of other trusts qualifying under 
Section 401(a) of the Code, through the medium of one 
or more of the separate investment funds maintained 
by the Trustee or through the medium of any other 
common, collective, or commingled trust fund 
maintained by the Trustee. 


Applicant states that a participant may allocate his 
voluntary contributions to the Plan and the Applicant’s 
contributions on his behalf to one or more of the 
following four funds: A common stock fund; a fixed 
income fund; an interest-bearing bank savings 
account; and a directed account fund. 


Applicant states that the Plan is administered by a 
committee (“Committee”) currently consisting of five 
partners of the Applicant. The Committee is 
responsible for all matters relating to funding, 
eligibility, entitlement to benefits, actuarial determina- 
tions and accounting functions in connection with the 
Plan and will be responsible for supervising the 





activities of the Trustee with respect to the Plan. The 
Committee has no discretion with respect to the 
investment of the Plan’s assets. 


The Plan is subject to the reporting and disclosure 
requirements and the fiduciary standards imposed by 
The Employees’ Retirement Income Security Act of 
1974 (“ERISA”). 


Applicant submits that the participation in the Plan by 
persons who are “employees” within the meaning of 
section 401(c)(1) of the Code is the only reason the 
exemption from registration available under Section 
3(a)(2) of the Act is not applicable to the Plan. If 
Applicant’s business were organized as a corporation 
instead of as a partnership, interests and participations 
in the Plan would fit within the exemption available 
under Section 3(a)(2) of the Act. Applicant states that 
those plans in which self-employed persons are 
participating were excluded by the Congress from 
exemption under Section 3(a)(2) to prevent the sale 
without registration of interests in pre-packaged plans 
offered by financial institutions to self-employed 
persons lacking the sophistication to protect 
themselves and their employees. Applicant further 
submits that the provision permitting the Commission 
to grant an exemption upon appropriate application 
was included in Section 3(a)(2) of the Act to make 
available an exemption for partnership plans where the 
plan and the entity involved are comparable to 
corporate plans exempted by Section 3(a)(2). 


Applicant represents that the Plan covers partners and 
employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. 


Applicant further represents that the Firm is engaged 
in furnishing legal services in connection with 
financially sophisticated and complex matters and, for 
that reason as well as the extensive administrative 
control over the Plan maintained by the Applicant, is 
able to represent adequately the interests of its 
employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 24, 1979 at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 


notified if the Commission should order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the application 
will be issued as of course following April 24, 1979, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. For the 
Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6049/April 3, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 1569/April 3, 1979 


SIMPLIFIED REGISTRATION AND REPORTING RE- 
QUIREMENTS FOR SMALL ISSUERS 


AGENCY: Securities and Exchange Commission. 


ACTION: Adoption of amendments to forms, 
schedules, guides and rules. 


SUMMARY: The Commission announces the a- 
doption as an experiment of a simplified form, 
available to certain domestic or Canadian corporate 
issuers, provided such issuers are not subject to the 
Commission’s continuous reporting requirements, for 
the registration of securities to be sold to the public for 
cash not exceeding an aggregate offering price of $5 
million. The form calls for narrative disclosure 
somewhat less extensive than Form S-1 and audited 
financial statements substantially similar in content to 
those required by Regulation A. Amendments to 
Commission organizational and procedural rules 
provide for optional Regional Office filing and 
processing of this form. In addition, the Commission 
is adopting amendments which allow issuers utilizing 
the form to include narrative and financial information 
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substantially similar to that called for by the form in 
their initial annual report filed with the Commission. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Paul A. 
Belvin or Douglas S. Perry (202/755-1750), Office of 
Disclosure Policy and Proceedings, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announces the adoption of 
Form S-18 and publishes an amendment to Guide 23, 
Current Financial Statements and Related Data, of the 
Guides for Preparation and Filing of Registration 
Statements, under the Securities Act of 1933 (the 
“Securities Act”) [15 U.S.C. 77a et seq., as amended by 
Pub. L. No. 94-29 (June 4, 1975)] and the adoption of 
amendments to General Instructions and Instructions 
As to Financial Statements of Form 10-K [17 CFR 
249.310] under the Securities Exchange Act of 1934 
(the “Exchange Act”) [15 U.S.C. 77a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. Form 
10-K is used for annual reports to the Commission 
pursuant to Section 13 or 15(d) of the Exchange Act 
where no other form is prescribed. In order to provide 
for the processing of Form S-18 registration 
statements in the Commission’s Regional Offices or at 
the headquarters office in Washington, D.C. at the 
option of the registrant, the Commission also has 
amended two of its general organizational rules, one of 
its procedural rules, and two rules under the Securities 
Act. 


Form S-18 calls for narrative disclosure somewhat less 
extensive than Form S-1; however, the items which are 
included in Form S-18 are generally consistent with 
corresponding items in Form S-1. Form S-18 will also 
allow issuers to file, as part of the registration 
statement, audited financial statements for two fiscal 
years instead of the three fiscal required in Form S-1. 
Furthermore, issuers may prepare Form S-18 financial 
statements in accordance with generally accepted 
accounting principles and practices (“GAAP”) rather 
than Regulation S-X (17 CFR 210.1-01 to 210.12-43). In 
addition, the amendment to Form 10-K also allows 
certain issuers who have had a public offering 
registered on Form S-18 to furnish narrative and 
financial information substantially in accordance with 
that provided in their offering on Form S-18 in their 
Form 10-K report for the fiscal year in which the 
registration statement on Form S-18 was declared 
effective. 


The simplified registration and reporting requirements 
adopted herein are in the nature of an experiment. The 
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Commission will monitor closely the use of Form S-18 
for an appropriate period to determine whether the 
form has functioned as an effective means for small 
issuers to raise limited amounts of capital through a 
registered public offering consistent with the 
protection of investors. After such period the 
Commission will decide whether the form should be 
retained and, if so, whether the conditions for its 
availability should be revised. 


BACKGROUND 


The study of the problems confronting small 
businesses, while a topic of longstanding interest, has 
recently become the focus of considerable public 
attention. The wealth of concern for the well-being of 
that sector stems from the pivotal role it plays in the 
vitality of the general economy. The contribution of 
small businesses in supplying jobs, technical 
innovation, and generally in keeping our system 
competitive requires that unnecessary obstacles to 
their formation and growth be removed. 


In Securities Act Release No. 5914 (March 6, 1978) [43 
FR 10876] the Commission announced its intent to 
hold public hearings regarding the effects of its rules 
and regulations on the ability of small businesses to 
raise capital and the impact on small businesses of the 
disclosure requirements under the Securities Acts. The 
hearings were prompted in part by the Commission’s 
concern that small businesses appear to be 
increasingly unable to raise funds in the public capital 
markets. Also, the Report of the Advisory Committee 
on Corporate Disclosure cited a number of factors 
which suggest that a reduction in reporting under the 
Securities Acts for small businesses might be 
warranted. The Advisory Committee recognized that 
further study was necessary and recommended that the 
Commission hold public hearings. ! 


A total of 21 days of hearings was held in Washington, 
Los Angeles, Denver, Atlanta, Chicago, and Boston. A 
diversified group of 170 witnesses appeared at the 
hearings, resulting in a hearing record of 
approximately 4,500 pages. In addition, the 
Commission received 55 written comments. A 
summary of the record of the proceeding is available 
for public inspection at the Commission’s Public 
Reference Section ,2 1100 L Street, N.W., Washington, 
D.C. 20549, (202) 523-5360. 





1 Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange Commis- 
sion, Committee Print 95-29, House Committee on 
Interstate and Foreign Commerce, 95th Cong., 1st 
Sess. (1977) at 511. 


2 File No. $7-734. 





As stated by the Commission in originally announcing 
the public hearings, it recognizes that the small 
business problem is exceedingly complex. In fact, 
commentators at the hearings stressed that a number 
of factors unrelated to the Federal securities laws, 
such as tax policy, a depressed securities market, and 
the state securities laws, are the significant factors 
affecting the ability of small businesses to raise 
capital. Notwithstanding the Commission’s agreement 
that many factors have a more significant impact on 
small business capital. formation than the Federal 
securities laws, the Commission is engaged in an 
ongoing effort to assist small business and, 
consequently, has undertaken a number of rule 
amendments and proposals which are responsive to 
concerns expressed at the small business hearings. In 
Securities Act Release No. 5977 (September 11, 1978) 
[43 FR 41383]; the Commission adopted an 
amendment to Regulation A [17 CFR 230.251-.264] to 
increase the aggregate offering price of securities 
which may be sold thereunder during a twelve month 
period from $500,000 to $1,500,000. This amendment 
followed Congressional action raising the aggregate 
amount of the small offering exemption specified in 
section 3(b).2 The Commission, in Securities Act 
Release No. 5997 (November 16, 1978) [43 FR 55254], 
proposed an amendment to Regulation A to permit the 
use of a preliminary offering circular prior to the 
commencement of certain firm-commitment under- 
written offerings thereunder. In Securities Act Release 
No. 5975 (September 8, 1978) [43 FR 41193], the 
Commission adopted an amendment to Rule 146 [17 
CFR 230.146], the private-placement exemptive rule, 
which modifies the disclosure requirements when an 
offering does not exceed $1,500,000 to allow 
disclosure of information prescribed by Schedule | of 
Regulation A. The Commission also amended Rule 144 
[17 CFR 230.144], the rule which sets forth guidelines 
for the resale of certain securities, and proposed 
amendments to that rule. Securities Act Release No. 
5979 (September 19, 1978) [43 FR 43709] amends Rule 
144 to (1) relax the limitations on, the amount of 
securities that can be sold under the rule; (2) permit 
sales under the rule directly to market makers; and (3) 
eliminate the brokerage or market maker transaction 
requirement with respect to sales of securities by 
estates and beneficiaries thereof who are not affiliates 
of the issuer of the securities.4 Securities Act Release 





3 Public Law No. 95-283 (May 21, 1978). Public Law 
No. 95-425 (October 6, 1978) further raised the ceiling 
under section 3(b) to $2,000,000. Consideration of any 
further increase in Regulation A is being deferred for a 
period of experience at the $1,500,000 ceiling. 


4 In Securities Act Release No. 5995 (November 8, 
1978) [43 FR 54229], Rule 144, Form 144 [17 CFR 


No. 6032 (March 5, 1979) [44 FR 15610] further 
amended Rule 144 to permit non-affiliates, who have 
been non-affiliates for a period of at least three 
months, to disregard the volume limitation provisions 
of Rule 144 after a period of (1) three years, if the 
securities to be sold are those of aclass which is either 
listed on an exchange or quoted on NASDAQ, or (2) 
four years, if the securities to be sold are those of an 
issuer which files periodic reports under section 13 or 
15(d) of the Exchange Act in accordance with 
paragraph (c)(1) of Rule 144.5 In addition to the actions 
already taken, the Commission is engaged in an 
ongoing review of additional amendments and new 
rules intended to facilitate capital formation by small 
businesses consistent with the protection of investors. 
The Commission also is attempting to formulate 
periodic reporting requirements for small businesses 
which are more effective and less burdensome. 


In a companion release to the annoucement of the 
smail business hearings, the Commission proposed 
Form S-18 and corresponding amendments to the 
Form 10-K financial statements and authorized the 
publication of a proposed amendment to Guide 23. 
Under those proposals, a corporation which is not 
subject to the Commission’s continuous reporting 
requirements and is not an investment company, a 
mining company for which Form S-3 (17 CFR 239.13) is 
available, or a company offering limited partnership 
interests in oil or gas properties, might make a 
registered public offering on Form S-18 of up to $3 
million utilizing two year audited financial statements 
prepared in accordance with GAAP. In addition, since 
section 15(d) under the Exchange Act would require a 
Form 10-K report containing audited financial 
Statements prepared in accordance with Regulation 
S-X as of the end of the fiscal year during which the 
Securities Act registration became effective, the 
proposals provide limited relief by allowing the 
inclusion in that initial annual report of two year 
audited financials prepared in accordance with GAAP. 
Thereafter, if the issuer remains subject to section 
15(d), or becomes subject to section 12, it would be 





239.144] and Form S-8 [17 CFR 239.16b] were amended 
further to reflect the amendments to Rule 144 adopted 
on September 19, 1978. 


5 Paragraph (c)(1) states that the issuer must have 
been subject to the reporting requirements of the 1934 
Act for at least 90 days and must have filed all reports 
required to have been filed within the past 12 months, 
or such shorter period that the issuer was subject to 
the reporting requirements. 


6 Securities Act Release No. 5915 (March 6, 1978) [43 
FR 10888}. 
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required to file periodic reports under the Exchange Act 
subject to the general requirements applicable to all 
reporting companies. 


The rationale behind these proposals and the 
amendments adopted today is that an issuer not 
Subject to the reporting requirements of the 
Commission at the time the registration statement is 
filed under the Securities Act may, consistent with the 
protection of investors, raise a limited amount of 
capital without immediately incurring the full range of 
disclosure and reporting requirements imposed upon 
other issuers. These procedures are intended to 
facilitate the process by which a small business, over a 
period of time, might raise a limited amount of capital 
publicly and then come into full compliance with the 
periodic reporting requirements imposed upon other 
issuers, thereby gaining a broader access to the capital 
markets without being impeded by the immediate 
burdens confronting many small, non-reporting 
issuer.” 


The Commission received substantial comment at its 
public hearings and by written comment which 
strongly endorsed Form S-18 and its related proposals 
as an appropriate procedure for reducing the burdens 
of registration and reporting for small businesses. 
Based upon this comment and upon its own 
experience, the Commission has determined to adopt 
Form S-18 and the proposed amendments to Form 
10-K and to publish the amendment to Guide 23 
substantially as proposed. In addition, the Commis- 
sion, responding to comments received at the 
hearings, has determined to provide for the filing and 
processing of Form S-18 registration statements in the 
appropriate Regional Office of the Commission or in 
Washington, D.C. at the election of the registrant. A 
discussion of the amendments adopted, including 
changes from the original proposals, and the 
significant public comment received is set forth below. 





7 It should be noted that issuers completing an offering 
pursuant to Form S-18 will become subject to Section 
15(d) and may become subject to the requirements of 
Section 12(g) under the Exchange Act. Registration 
under the Exchange Act triggers, among other things, 
the obligation to file periodic reports under section 13 
of that Act. It should be noted that the Foreign Corrupt 
Practices Act of 1977 [Pub. L. No. 95-213 (December 
19, 1977)] amended the Exchange Act to require 
reporting companies to make and keep detailed books, 
records and accounts which, in reasonable detail, 
accurately and fairly reflect the transactions and 
dispositions of the assets of the registrant. 
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Synopsis 


The following brief synopsis is intended to assist 
interested parties in their understanding of the 
amendments adopted. Attention is directed to the 
attached text for a more complete understanding. 


Form S-18 
A. Availability 


Form S-18, as proposed, would have been available to 
any domestic or Canadian corporate issuer which is 
not subject to the reporting provisions of the Exchange 
Act and is not a company offering limited partnership 
interests in an oil and gas program or fractional 
undivided interests in oil and gas properties, an 
investment company, or a mining company for which 
Form S-3 is available, for the registration of securities 
which are to be sold to the public for an aggregate 
offering price not exceeding $3 million. 


Numerous commentators recommended that Form 
S-18 be made available to all issuers, including 
non-corporate entities. It was suggested that Form 
S-18 should give all issuers the opportunity and 
encouragement to elect registration. At this time, 
however, the Commission has determined to retain the 
restrictions on availability substantially as proposed. 
Form S-18 was designed to facilitate the entry of small 
businesses into the public capital markets. As 
indicated in Securities Act Release No. 5915, Form 
S-18 is in the nature of an experiment which represents 
a departure from traditional disclosure concepts. 
Consequently, the Commission believes it should be 
monitored for an appropriate period. In the future, the 
Commission will review the use of the Form to 
determine whether its availability should be 
broadened. 


Consistent with this decision, General Instruction A(a) 
retains its proposed restrictions on availability but has 
been amended in the following respects to clarify its 
intent: 1) paragraph A(a)(3) specifically excludes the 
sale on Form S-18 of any form of limited partnership 
interests; 2) paragraph A(a)(5) specifically excludes 
from the use of the Form any corporation which has or 
intends to have signficant oil and gas _ related 
operations; 3) paragraph A(a)(6) specifically excludes 
from the use of the Form any corporation which has or 
intends to have significant mining operations; 4) 
paragraph A(a)(7) specifically excludes from the use of 
the Form any insurance company which is exempt from 
the reporting requirements of the Exchange Act in 
reliance upon Section 12(g)(2)(G) thereof; and 5) 
paragraph A(a)8 excludes from the use of the Form any 
majority-owned subsidiary of an issuer which does not 
meet the qualifications for use of the Form. 





B. Offering Limit 


The majority of commentators at the small business 
hearings stated that the proposed $3 million offering 
limit on Form S-18 would not be sufficiently high to 
make the use of the Form economically attractive to 
issuers and underwriters. Consequently, General 
Instruction A(a) has been amended to provide for an 
offering limit of $5 million. The Commission may 
amend the offering ceiling in the future as it deems 
appropriate. 


In order to prevent a circumvention of the $5 million 
ceiling for an offering on Form S-18, the Rule as to the 
Use of the Form also provides that the aggregate 
offering price of certain other securities of the issuer 
shall be included in computing the ceiling. These 
include any securities of the issuer which have been 
sold within twelve months prior to the commencement 
of a Form S-18 offering and which were sold either: (1) 
in violation of section 5(a) of the Securities Act or (2) 
pursuant to a registration statement previously filed on 
Form S-18. In a manner similar to Rule 254 (17 CFR 
230.254) under Regulation A, the proposed Rule as to 
Use of Form S-18 also defines the term “securities of 
the issuer” to include securities issued by any 
predecessor of the issuer or by any affiliate of the 
issuer which was organized or became such an affiliate 
within the past two years. 


In certain instances, an issuer might not desire to 
utilize Form S-18 to raise the maximum $5 million 
allowed by the Form. In order to make available the 
benefits of the Form to those issuers, paragraph A(d) 
of the Rule as to Use of Form S-18 provides that 
registrants who have had a prior offering on Form S-18 
may use the Form during the same fiscal year in which 
the prior offering was made to raise the remaining 
balance of the offering limit.° In addition, a registrant 
as to whom the duty to file under Section 15(d) of the 
1934 Act is suspended may then reuse Form S-18 
subject to the offering limit calculations specified in 
General Instruction A(c).9 The issuer, of course, must 





8 For example, a calendar-year issuer who had no sales 
of securities in the 12 months preceding a Form S-18 
offering May 1, as computed in paragraph A(c) of the 
Rules as to Use, and whose May offering constituted 
only 50 percent of the offering ceiling could use Form 
S-18 to raise the remaining 50 percent of the ceiling up 
until December 31 of the same year. 


9 General Instruction A(c) requires that the value of all 
securities sold pursuant to a registration statement on 
Form S-18 during the twelve months preceding the date 
of filing be included for purposes of computing the $5 


meet the remaining criteria of the Rule As to Use at the 
time of the subsequent registration. 


C. Secondary Sales 


As proposed, Form S-18 would have been available 
only for sales by the issuer and could not be used for 
secondary sales by selling shareholders. The 
Commission specifically requested comment as to 
whether, in view of the primary purpose of the Form to 
facilitate the formulation of capital by small business, 
secondary offerings should be permitted under the 
Form. Commentators at the hearings generally favored 
the use of Form S-18 for resales, noting that such use 
of the Form would increase the investment liquidity for 
insiders, affiliates, and public stockholders, and 
thereby release funds for reinvestment in new small 
businesses. Also, it was stated that underwriters often 
demand that more shares be sold than the issuer can 
justify, and that, in such situations, the unavailability 
of Form S-18 for resales might preclude its use. 


The Commission agrees that the availability of Form 
S-18 for secondary sales in certain situations is 
desirable. Accordingly, General Instructions A(a) and 
(b) now provide that resales of securities on Form S-18 
may be made for up to $1.5 million. The amount offered 
by selling shareholders is to be included in the overall 
$5 million offering ceiling of Form S-18. Pursuant to 
General Instruction A(d), secondary sales pursuant to 
Form S-18 may be made either in conjunction with an 
offering by the issuer or as a separate offering. 


D. Narrative Disclosure 


The narrative disclosure called for by Form S-18 
contains fewer disclosure items than required by Form 
S-1. The items which are included in Form S-18, 
however, are generally consistent with corresponding 
items in Form S-1. Except as noted below, the adopted 
disclosure items generally are as proposed in 
Securities Act Release No. 5915. 


1. Description of Business. 


The suggestion was made in the comment letters that 
Form S-18 should reference Item |, Description of 





million offering ceiling. Therefore, assuming the facts 
stated in footnote 8, and that the issuer’s reporting 
obligations pursuant to Section 15(d) are suspended as 
of January 1 of the succeeding year, the issuer could 
reuse Form S-18 to raise $5 million after May 1 of the 
succeeding year or could reuse Form S-18 to raise the 
remaining 50% of the offering ceiling prior to May 1 of 
the succeeding year. 
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Business, of Regulation S-K [17 CFR 220.20]. The 
Regulation S-K item, however, was not designed 
specifically to elicit disclosure about the business of 
small issuers. Item 6 of Form S-18 has therefore been 
amended in a manner consistent with the approach 
recommended by the Advisory Committee on 
Corporate Disclosure’ and is intended to require only 
the information which would normally be applicable to 
those small businesses expected to utilize the Form. 
The Commission believes that the new item will be less 
burdensome and provide more flexibility to the issuer 
than the item originally proposed. 


2. Remuneration of Directors and Officers. 


Commentators criticized the $20,000 remuneration 
floor of proposed Item 9 as too low. In view of the 
potential inconsistency with the issuer’s initial Form 
10-K and the fact that aggregate remuneration 
information will be provided, the floor in new Item 10, 
Remuneration of Directors and Officers, is $50,000, 
consistent with the recently adopted Form S-K item. 


In order to avoid complex regulations which bear little 
relevance to the small businesses expected to use 
Form S-18, the Commission has decided not to adopt 
commentator suggestions to directly reference the 
remuneration item to Item 4 of Regulation S-K. New 
Item 10 is intended to elicit the remuneration 
information pertinent to the operations of a small 
business, while avoiding many of the more specific 
instructions and notes which are necessary in 
Regulation S-K to cover the spectrum of situations 
presented by larger companies. 


3. Projections. 


The importance of projections and other forward 
looking information in the sale of small business 
securities was stressed at the hearings. Although the 
Commission’s proposed safe harbor rule for 
projections does not extend to non-reporting 
companies,'' it is anticipated that issuers utilizing 
Form S-18 in many cases will want to include 
projections in the registration statement. Consequent- 
ly, general instruction E(c) has been amended to refer 
to Guide 62, Projections of Future Economic 
Performance. 





10 Report of the Advisory Committee on Corporate 
Disclosure at 470-496. 


11 Securities Act Release No. 5993 (November 7, 1978) 
[43 FR 53251]. 


12 Securities Act Release No. 5992 (November 7, 1978) 
[43 FR 53246]. 
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4. Capital Structure. 


It was noted at the hearings that the omission of a 
capital structure item would not result in any 
significant savings to issuers but might deprive 
investors of potentially important pro forma 
information. In order to ensure that such information is 
included when appropriate, new Item 5, Capital 
Structure, calls for capitalization information if the 
offering would result in a material change in the 
registrant’s capital structure. 


5. Options to Purchase Securities. 


Former Item 10 would have required the issuer to name 
each person who holds an option, warrant, or right to 
purchase securities of the issuer. This requirement was 
described by commentators as too broad and unduly 
burdensome in light of the limited benefit to be derived 
by listing option holders who are not affiliates, 
directors, or highly compensated officers of the issuer, 
or other persons having some material relationship to 
the issuer. Consequently, Item 11 has been amended 
to call for options disclosure only with respect to 
officers, directors, affiliates, and promoters. 


6. Interest of Management and Others in Certain 
Transactions. 


The floor for disclosure of the interests of management 
and others in certain transactions was criticized by 
commentators as too low. It was noted that the 
reduction of the materiality standard for “certain 
transactions” from the $40,000 level in Form S-1 toa 
$20,000 level in Form S-18 neither seems mandated by 
the Form S-18 dollar ceiling nor advisable as an 
exception from the well established norms in other 
filings. The Commission concurs with these comments 
and has made two changes in new Item 13. First, the 
materiality standard for disclosure of the “certain 
transactions” has been raised to $40,000. Second, in 
order to maintain the stated purpose of consistency 
with Regulation A, current Item 13 has been amended 
to cover the registrant’s last two fiscal years. 


E. Financial Statements 


Form S-18 required audited financial statements 
substantially in accordance with those required by 
Regulation A.13 Specifically Form S-18 requires: (1) a 
consolidated balance sheet as of a date within 90 days 
prior to the date of filing the registration statement; 
and (2) consolidated statements of income, source and 
application of funds, and other stockholders’ equity for 





13 Regulation A financial statements are required to be 
prepared in accordance with GAAP. 





the two fiscal years prior to the date of filing, prepared 
in accordance with GAAP.14 Also, in order to ensure 
adequate financial statement disclosure in situations 
where an issuer has or is about to by purchase or 
pooling of interest succeed to one or more businesses 
which, in the aggregate, are significant, Item 15 has 
been amended to require appropriate statements. 


A registrant may, therefore, include substantially more 
simplified financial statements in Form S-18 than 
would otherwise be required in Form S-1. The 
Commission believes that the elimination of expenses 
through the simplification of the financial statements 
and schedules will result in costs savings to 
registrants and, at the same time, provide adequate 
information to investors with respect to offerings of $5 
million or less. The Commission specifically requested 
comments, and received an affirmative response, 
concerning the adequacy of this reduced financial 
disclosure by small business and its ability to facilitate 
the raising of capital in a manner consistent with the 
protection of investors. 


F. Place of Filing on Form S-18 


In Securities Act Release No. 5915 the Commission 
invited comments on the benefits of giving registrants 
the option of filing registration statements either at the 
Commission’s principal office in Washington or at a 
specified Regional Office. Such potential for regional 
filing was seen by commentators as one of the primary 
benefits of Form S-18. Accordingly, the Commission 
has determined to allow requirements utilizing Form 
S-18 to file in Washington or to file in the Regional Of- 
fice for the region in which the issuer’s principal 
business operations are conducted or proposed to be 
conducted in the United States. An issuer having or 
proposing to have its principal business operations in 
Canada shall have the option of filing Form S-18 in 
Washington or in the Regional Office nearest the place 
where the issuer’s principal business operations are 
conducted or proposed to be conducted, unless the 
offering is to be made through a principal underwriter 
located in the United States, in which case the issuer 
shall have the option of filing in Washington or with the 
Regional Office for the reason in which such 
underwriter has its principal office. 


Implementation of optional regional processing of 
Form S-18 filings will require a brief training program 
encompassing the Commission’s nine Regional 
Offices. Due to logistical considerations, the nine 
Regional Offices will be split into two training 





14 Item 15 does not provide that the report of the 
independent accountant shall comply with the 
requirements of Article Il of Regulation S-X. 


sessions. Filing in the respective Regional Offices will 
be permitted upon completion of that particular office’s 
training. Initiation of regional filing of Form S-18 in 
the Regional Offices in Atlanta, Boston, Chicago, 
Denver and Los Angeles, is tentatively scheduled for 
June 15, 1979, and in the Regional Offices in Fort 
Worth, New York, Seattle and Washington, for 
September 15, 1979. The Commission will issue 
Releases announcing when particular Regional Offices 
are available for Form S-18 filings. Until the time of 
filing availability in the particular Regional Office for 
which a registrant will have the option of filing Form 
S-18 registration statements, all such registration 
statements shall be filed at the Commission’s 
principal office in Washington. 


Implementation of regional processing of Form S-18 
filings requires amendment of several of the 
Commission’s organizational and procedural rules. 
Specifically, Rule 27 (17 CFR 200.27) and Rule 30-6 (17 
CFR 200.30-6) of the Commission’s Organization Rules 
have been amended to give the Regional Admini- 
strators authority to process and declare effective 
registration statements on Form S-18 and amendments 
thereto pursuant to delegated authority. The 
Commission’s procedural rule regarding the proces- 
sing of filings (17 CFR 202.3) has been amended to 
reflect the fact that the Regional Offices will be 
processing Form S-18 filings. Two rules under the 
Securities Act of 1933, Rule 455 (17 CFR 230.455) 
regarding the place of filing of registration statements 
and Rule 463 (17 CFR 230.463) regarding the 
preparation and filing of Form SR, have also been 
amended to provide for optional Regional Office filing 
of Form S-18 and corresponding Form SR’s. 


Amendment to Guide 23 


Guide 23 of the Guides For the Preparation and Filing 
of Registration Statements Under the Securities Act of 
1933 represents policies and practices developed by 
the Division of Corporation Finance with respect to the 
need for updating financial statements and related data 
in registration statements. The amendment to Guide 
23 provides that, in the event that there is a delay 
between the date of filing the registration statement on 
Form S-18 and its effectiveness, registrants with an 
established record of earnings and in a sound financial 
condition may be required to furnish later sales and net 
income information on a quarterly basis compared with 
a similar period of the preceding year, if the 
amendment when effective would otherwise include 
data over four and one-half months old. This 
information will follow the statement of income in the 
prospectus. 


Registrants with no established record of earnings and 
registrants currently showing losses or a weak 
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financial condition will be required to furnish the above 
data or may be required to bring the financial statement 
up to the latest practicable date not more than 90 days 
prior to filing the amendment upon which it is expected 
the filing will become effective. In addition, if delay 
carries the effective date beyond the close of the fiscal 
year and, by applying due diligence, the registrant and 
its independent accountant can have an audit 
completed prior to the: planned effective date, audited 
statements for that fiscal year should be substituted 
for interim statements whether or not the interim 
financial statements have been audited. 


The amendment also provides that in those situations 
where numerous or involved financial transactions 
have been effected since the date of the financial 
statements furnished, or where it is recognized that 
unusual conditions affect the determination of 
earnings, the Division of Corporation Finance has 
indicated that later interim financial statements may be 
requested on an audited basis as a condition to 
acceleration under section 8(a) of the Act. 


Amendment to Form 10-K 


In order to further reduce the expenses resulting from 
registration under the Securities Act, the Commission 
will allow registrants filing on Form S-18, and thereby 
becoming subject to the reporting provisions of 
section 15(d) of the Exchange Act, to include audited 
Regulation A type financial statements covering two 
fiscal years in their intial annual report to the 
Commission on Form 10-K. The amendment to 
Instructions as to Financial Statements on Form 10-K 
provides that the issuer may include, in lieu of those 
financial statements otherwise required, the following 
information: (1) a consolidated balance sheet as of the 
end of the last fiscal year and (2) statements of 
income, source and application of funds and other 
stockholders’ equity for each of the last two fiscal 
years prepared in accordance with GAAP.15 
Registrants, therefore, will be able to include in their 
initial annual report on Form 10-K financial statements 
prepared on the same basis as those provided in their 
registration on Form S-18. 


A Form 10-K filed for the fiscal year immediately 
following the fiscal year during which a registrant-has 
had a registration statement on Form S-18 become 
effective may include financial statements prepared as 
follows: financial statements for the most recent fiscal 





15 Instruction 9 of Instructions As to Financial 
Statements of Form 10-K does provide that the report 
of the independent accountant shall comply with the 
requirements of Article 2 of Regulation S-X. 
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year shall be prepared in accordance with Regulation 
S-X; and Financial statements for the prior year, 
previously disclosed in the registration statement on 
Form S-18 in accordance with generally accepted 
accounting principles and practices, do not need to 
include the compliance items and schedules of 
Regulation S-X, but should be recast to show the same 
line items as are set forth for the most recent fiscal 
year. 


In addition, the Commission has determined to allow 
Form S-18 registrants to include narrative disclosure in 
their initial Form 10-K which is consistent with that 
called for by Form S-18. Accordingly, new General 
Instruction J to Form 10-K provides that issuers filing 
their initial Form 10-K pursuant to an offering on Form 
S-18 may include an update of the information provided 
in response to Form S-18 Item 6, Description of 
Business; Item 10, Remuneration of Directors and 
Officers; and, Item 13, Interest of Management and 
Others in Certain Transactions, in lieu of the 
information called for by Form 10-K Item 1, Business, 
and Item 15, Management Remuneration and 
Transactions. In addition, Form 10-K General 
Instruction J provides that Item 2, Summary of 
Operations, may be omitted by such issuer. 


AMENDMENTS 
Accordingly, 17 CFR Chapter Il is amended as follows: 


|. PART 200-ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND REQUESTS 


1. Section 200.27 is amended by revising the second 
sentence to read as follows: 


§200.27 The Regional Administrators. 


* * * The Regional Administrator's responsibilities 
include particularly the investigation of transactions in 
securities on national securities exchanges, in the 
over-the-counter market, and in distribution to the 
public; the examination of members of national 
securities exchanges and registered brokers and 
dealers, investment advisers and investment compa- 
nies including the examination of reports filed under 
§240.17a-5 of this chapter; the examination and 
processing of filings under §§ 230.251 to 230.264 of 
this chapter issued pursuant to section 3(b) of the 
Securities Act of 1933; the examination and processing 
of filings under §239.28 of this chapter and any related 
filings the Trust Indenture Act of 1939; the prosecution 
of injunctive actions in U.S. District Courts and 
administrative proceedings before Administrative Law 
Judges; the rendering of assistance to U.S. Attorneys 
in criminal cases; and the making of the Commission’s 
facilities more readily available to the public in that 
region.* * * 





2. Section 200.30-6 is amended by inserting a new 
paragraph (a) and redesignating present paragraphs 
(a), (b), (c), (d) and (3) as paragraphs (b), (c), (d), (e) 
and (f) as follows: 


§200.30-6 Delegation of authority to Regional 
Administrators. 


(a) With respect to registration of securities on Form 
S-18 (§239.28 of this Chapter) pursuant to the 
Securities Act of 1933 (15 U.S.C. 77a et seq.), and 
Regulation C thereunder (§230.400 et seq. of this 
Chapter): 


(1) To determine the effective dates of amendments 
filed pursuant to Section 8(c) of the Act (15 U.S.C. 
77h(c)). 


(2) To consent to the withdrawal of registration 
statements or amendments or exhibits thereto, 
pursuant to Rule 477 (§ 230.477 of this Chapter), and to 
issue orders declaring registration statements 
abandoned, pursuant to Rule 479 (§ 230.479 of this 
Chapter). 


(3) To grant applications for confidential treatment of 
contract provisions pursuant to Rule 485 (§ 230.485 of 
this Chapter) under the Act. 


(4) To take the following action pursuant to section 
8(a) of the Act (15 U.S.C. 77j(a)): 


(i) To determine registration statements to be 
effective within shorter periods of time than 20 days 
after the filing thereof; 


(ii) To consent to the filing of amendments prior to 
the effective dates of registration statements as part 
thereof, or to determine that amendments filed prior to 
the effective dates of registration statements have beer. 
filed pursuant to orders of the Commission, so as to be 
treated as parts of the registration statements for the 
purpose of Section 8(a) of the Act (15 U.S.C. 77h(a)); 


(iii) To determine to be effective applications for 
qualification of trust indentures filed with registration 
statements. 


(b) [No change from former paragraph (a) under § 
200.30-6] 


(c) [No change from former paragraph (b) under § 
200.30-6] 


(d) [No change from former paragraph (c) under § 
200.30-6) 


(e) [No change from former paragraph (d) under § 
200.30-6] 


(f) [No change from former paragraph (e) under § 
200.30-6] 


ll. PART 202-INFORMAL AND OTHER PROCEDURES 


Section 202.3 is amended by adding the following 
sentence to paragraph (a): 


§ 202.3 Processing of filings. 


(a) * * * A similar procedure is also followed in the 
Commission’s Regional Offices with respect to 
registration statements on Form S-18 (17 CFR 239.28) 
and related filings under the Trust Indenture Act of 
1939. 


Ill. PART 230-GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


1. Section 230.455 is revised to read as follows: 
§ 230.455 Place of filing. 


All registration statements and other papers filed with 
the Commission shall be filed at its principal office, 
except for registration statements on Form S-18 (§ 
239.28 of this Chapter) and except as otherwise 
provided in § 230.415. Registration statements on 
Form S-18 may be filed with the Commission either at 
its principal office or at the Commission’s regional 
offices as specified in General Instruction B to Form 
S-18. Such material may be filed by delivery to the 
Commission through the mails or otherwise. 


* * * * * 


2. Section 230.463 is amended by adding the 
following sentence to paragraph (a): 


§ 230.463 Report of sales of securities and use of 
proceeds therefrom. 


(a) * * * Form SR reports shall be filed at the same 
office of the Commission where the registration 
statement to which it relates was filed. 


* * * * 


IV. PART 231-INTERPRETATIVE RELEASES RE- 
LATING TO THE SECURITIES ACT OF 1933 AND 
GENERAL RULES AND REGULATIONS THEREUNDER 
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Part 231 is amended by revising paragraph (a)(5) of 
Guide 23 of Guides for Preparation and Filing of 
Registration Statements Under the Securities Act of 
1933 as follows: 


23. Current Financial Statements and Related Data. 


* * * * * 


(a)(1)-(4) [No change]. 


(5) Form S-18. In the event that there is a delay 
between the date of filing the registration statement 
and its effectiveness, registrants with an abolished 
record of earnings and in a sound financial condition 
should be prepared to furnish, in a paragraph following 
the Statement of Income, sales and net income 
information on a quarterly basis compared with a 
similar period of the preceding year, if the amendment 
when effective would otherwise include financial 
statements over four and one-half months old. 


Registrants with no established record of earnings and 
registrants currently showing losses or a weak 
financial condition should not only furnish the above 
sales and net income information but to be prepared to 
bring the financial statements up to the latest 
practicable date not more than 90 days prior to filing 
the amendment upon which it is expected the filing will 
become effective. If delay carries the date beyond the 


close of the fiscal year and by applying due diligence 
the registrant and its independent accountant can have 
an audit completed prior to the planned effective date, 
audited statements for the fiscal year, should be 
substituted for interim statements whether or not the 
interim financial statements have been audited. 


When later interim financial statements are to be 
furnished to supplement either fiscal year of interim 
statements which have been audited, the later 
statements would in the usual case by unaudited. 
However, when numerous or involved financial 
transactions have been effected since the date of the 
financial statements furnished or it is recognized that 
unusual conditions affect the determination of 
earnings, the Division of Corporation Finance has 
indicated that later financial statements may be 
requested on an audited basis as a condition to 
acceleration under Section 8(a) of the Act. 


* * * * 


V. PART 239-FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


Part 239, Subpart A, is amended by adding § 239.28 as 
follows: § 239.28 Form S-18, optional form for the 
registration of securities to be sold to the public by the 
issuer for an aggregate cash price not to exceed 
$5,000,000. 


SECURITIES AND EXCHANGE COMMISSION 


Washington, D. C. 


20549 


FORM S-18 
REGISTRATION STATEMENT 


Under 


The Securities Act of 1933 





(Exact name of registrant as specified in charter) 





(Address of principal executive offices) 





(Address of principal place of business 
or intended principal place of business) 





(Name and address of agent for services) 





(State or other 
jurisdiction of 
incorporation) 


(Standard industrial 
classification code 
number) 


(IRS Employer 
I.D. Number) 


Approximate date of cammencement of proposed sale 
to the public @eeevoveceveveveeese eevee eseseeeeeeeeeeeeeeeeeeeeeee2 0828808 
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Calculation of Registration Fee 








Proposed Proposed 
Title of maximum maximum 
shares offering aggregate Amount of 
being Amount being price offering registra- 


registered registered 


per unit price tion fee 





(Rule 406) (Rule 405(b)) (Rule 457) (Rule 457) 





The registrant hereby amends this registration 
statement on such date or dates as may be necessary 
to delay its effective date until the registrant shall file a 
further amendment which specifically states that this 
registration statement shall thereafter become 


effective in accordance with Section 8(a) of the 
Securities Act of 1933 or until the registration 
statement shall become effective on such date as the 
Commission, acting pursuant to said Section 8(a), may 
determine.* 
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INSTRUCTIONS AS OC EXHIBITS eeeoeveeeweeoereev ee eeseeeveeeeeeeeeeeeee 


GENERAL INSTRUCTION 
A. Rule as to Use of Form S-18. 


(a) This form is to be used for the registration of 
securities of any corporation not to exceed an 
aggregate offering price of $5 million which are to be 
sold for cash by the issuer or for the account of 
security holders in accordance with paragraph A(b), 
provided such corporation: 


(1) is incorporated under the laws of the United 
States or Canada or any State or Province thereof, and 
has or proposes to have its principal business 
operations in the United States, if a domestic cor- 
poration, or Canada or the United States if a Canadian 
corporation; 


(2) is not subject to the reporting provisions of the 
Securities Exchange Act of 1934 pursuant to Section 12 
or 15(d) of that Act; 


(3) 
(4) 
(5) does not engage or intend to engage in oil and gas 
related operations which exceed the criteria for 


exemption specified in Section 210.3-18(k) of 
Regulation S-X; 


is not offering limited partnership interests; 


is not an investment company; 


(6) does not engage or intend to engage in significant 
mining operations; 


Instruction: For purposes of this form, the criteria for 
exemption specified in Section 210.3-18(k) of 
Regulation S-X for oil and gas operations shall be 
considered by analogy as an appropriate test for 
determining the significance of mining operations. 


(7) is not an insurance company which is exempt 
from the provisions of Section 12 of the Securities 


164/SEC DOCKET 


Exchange Act of 1934 in reliance upon Section 
12(g)(2)(G) thereof; and 


(8) is not a majority owned subsidiary of an issuer 
which does not meet the qualifications for use of the 
form, as specified herein. 


(b) This form may be used for the registration of 
securities to be sold for the account of any person 
other than the issuer, provided the aggregated offering 
price with respect to such securities registered on 
Form S-18 does not exceed $1.5 million. 


(c) 
specified above, there shall be included in the 
aggregate offering price of the securities registered 
herein, the aggregate offering price of all securities of 
the issuer sold within one year prior to the 
commencement of the proposed offering: (i) in 
violation of Sectin 5(a) of the Act; or (ii) pursuant to a 
registration statement filed on Form S-18. For 
purposes of this rule, the term “securities of the 
issuer” shall include securities issued by any 
predecessor of the issuer or by any affiliate of the 
issuer which was organized or became such an affiliate 
within the past two years. 


(d) Notwithstanding the provisions of paragraph 
(a)(2), a registrant which has had a prior offering on 
Form S-18 may, during the remainder of the fiscal year 
in which the prior registration was made effective, use 
the form to register additional securities until the 


offering limit as computed in paragraph (c) has been 
met. 


For purposes of computing the $5 million ceiling 


B. Place of Filing. 


All registration statements on Form S-18 and related 
papers filed with the Commission shall be filed at its 
principal office in Washington, D.C. Such material may 
be filed by delivery to the Commission through the 
mails or otherwise. 





Notes: (1) At the completion of Commission 
training programs for its Regional Office personnel , 
registrants will have the option of filing Form S-18 
either in Washington or in the Regional Office for the 
region in which the issuer's principal business 
operations are conducted or proposed to be conducted 
in the United States. Initiation of regional filing of 
Form S-18 in the Regional Offices in Atlanta, Boston, 
Chicago, Denver, and Los Angeles, is tentatively 
scheduled for June 15, 1979, and in the Regional 
Offices in Fort Worth, New York, Seattle, and 
Washington, for September 15, 1979. Questions 
concerning the appropriate place of filing may be 
directed to the Commission’s Regional Offices. 


(2) The Commission will endeavor to process Form 
S-18 registration statements at the place of filing. 
However, due to workload or other special 
considerations, the Commission may refer processing 
to a different Commission office. 


C. Application of General Rules and Regulations. 


(a) Attention is directed to the General Rules and 
Regulations under the Act, particularly those 
comprising Regulation C. That regulation contains 
general requirements regarding the preparation and 
filing of the registration statement. The definitions 
contained in Rule 405 should be especially noted. 


(b) Specific attention is directed to Form SR which is 
required to be filed by first-time registrants under the 
Securities Act showing sales of registered securities 
and the use of proceeds therefrom. Form SR shall be 
filed at the same office where the registration 
statement was filed. 


(c) Attention is directed to Securities Act Release No. 
4968 (April 24, 1969) [34 FR 7235] regarding the 
Commission’s policy with respect to the prior delivery 
of preliminary prospectuses by registrants not subject 
to the reporting requirements of the Exchange Act. See 
the Appendix to this form. 


D. Documents Comprising Registration Statement. 


The registration statement shall consist of the facing 
sheet of the form, the prospectus containing the 
information specified in Part |, the information called 
for by Part Il, the required signatures, consents of 
experts, and exhibits, and any other information or 
documents which are required or which the registrant 
may file as a part of the registration statement. 


E. Form and Content of Prospectus. 


(a). The prospectus shall contain the information 
called for by all of the items of Part | of the form, 
except that no reference need be made to inapplicable 


items, and negative answers to any item may be 
omitted. Unless clearly indicated otherwise, informa- 
tion set forth in any part of the prospectus need not be 
repeated elsewhere in the prospectus. Where it is 
deemed necessary or desirable to call attention to 
information contained elsewhere in the prospectus, 
this may be done by an appropriate cross reference. 


(b) Where appropriate to a clear understanding by 
investors of the speculative or promotional nature of 
the enterprise, an introductory statement shall be 
made in the prospectus summarizing the factors 
which make the offering a speculation and setting 
forth such matters as a comparison, in percentages of 
the securities being offered to the public for cash and 
those issued or to be issued to promoters, directors, 
officers, controlling persons and underwriters for 
cash, property and services. 


(c) Attention is directed to the Division of 
Corporation Finance’s Guides For Preparation and 
Filing of Registration Statements Under the Securities 
Act of 1933 (17 CFR 231.4936, as amended). The 
Guides represent Division practices with respect to the 
disclosure to be provided in registration statements. 
Registrants filing on this Form, however, need not 
include the charts and graphs called for by Guide 6. 


Special attention is directed to Guide 62, Disclosure of 
Projections of Future Economic Performance. 


F. Preparation of Part Il. 


Part Il of the registration statement shall contain the 
numbers and captions of the items in Part Il of the 
form, but the text of the items may be omitted provided 
the answers are so prepared as to indicate to the reader 
the coverage of the items without the necessity of 
referring to the text of the items or the instructions 
thereto. If the information required by any item of Part 
ll is completely disclosed in the prospectus, reference 
may be made to the specific page or caption of the 
prospectus which contains such information. 


PART I. 
INFORMATION REQUIRED IN PROSPECTUS 
Item 1. Distribution Spread. 
The information called for by the following table shall 
be given, in substantially the tabular form indicated, on 
the outside front cover page of the prospectus as to all 
securities being registered (estimate, if necessary). 
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Price Underwriting 
to discounts and 
Public commissions 


Proceeds to 
registrant or 
other persons 





Per Unit 





Total 





Instructions. 1. The term “commissions” has the 
meaning given in paragraph (17) of Schedule A of the 
Act. Only commissions paid by the registrant in cash 
are to be included in the table. Commissions paid by 
other persons, and other considerations to the 
underwriters, shall be set forth following the table with 
a reference thereto in the second column of the table. 
Any finders fees or similar payments shall be 
appropriately disclosed. 


2. If it is impracticable to state the price to the public, 
the method by which it is to be determined shall be 
explained. 


Item 2. Plan of Distribution. 


(a) If the securities being registered are to be offered 
through underwriters, give the names of the principal 
underwriters, and state the respective amounts 
underwritten. Identify each such underwriter having a 
material relationship to the registrant and state the 
nature of the relationship. State briefly the nature of 
the underwriters’ obligation to take the securities. 


Instruction. All that is required as to the nature of the 
underwriters’ obligation is whether the underwriters are 
or will be committed to take and to pay for all of the 
securities if any are taken, or whether it is an agency or 
“best efforts’ arrangement under which the 
underwriters are required to take and pay for only such 
securities as they may sell to the public. Conditions 
precedent to the underwriters’ taking the securities 
including “market outs,” need not be described except 
in the case of an agency or “best efforts” arrangement. 


(b) State briefly the discounts and commissions to be 
allowed or paid to dealers, including all cash, 
securities, contracts or other consideration to be 
received by any dealer in connection with the sale of 
the securities. 


Instruction. \f any dealers are to act in the capacity of 
subunderwriters and are to be allowed or paid any 
additional discounts or commissions for acting in such 
capacity, a general statement to that effect will suffice 
without giving the additional amounts to be so paid. 


(c) Outline briefly the plan of distribution of any 
securities being registered which are to be offered 
otherwise than through underwriters. 
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(d) Identify any principal underwriter that intends to 
confirm sales to any accounts over which it exercises 
discretionary authority and include an estimate of the 
amount of securities so intended to be confirmed. 


Instruction. The response to this item shall be 
contained in a pre-effective amendment which will be 
circulated if the information is not available when the 
registration statement is filed. 


Item 3. Use of Proceeds to Registrant. 


State the principal purposes for which the net proceeds 
to the registrant from the securities to be offered are 
intended to be used, and the approximate amount 
intended to be used for each such purpose. 


Instructions. 1. Details of proposed expenditures are 
not to be given; for example, there need be furnished 
only a brief outline of any program of construction or 
addition of equipment. If any substantial portion of the 
proceeds has not been allocated for particular 
purposes, a statement to that effect shall be made 
together with a statement of the amount of proceeds 
not so allocated. 


2. Include a statement as to the use of the actual 
proceeds if they are not sufficient to accomplish the 
purposes set forth and the order of priority in which 
they will be applied. However, such statement need not 
be made if the underwriting arrangements are such 
that, if any securities are sold to the public, it can be 
reasonably expected that the actual proceeds of the 
issue will not be substantially less than the estimated 


aggregate proceeds to the registrant as shown under 
Item 1. 


3. If any material amounts of other funds are to be 
used in conjunction with the proceeds, state the 
amounts and sources of such other funds. If any 
material part of the proceeds is to be used to discharge 
a loan, the item is to be answered as to the use of the 
proceeds of the loan if the loan was made within one 
year; otherwise, it will suffice to state that the 
proceeds are to be used to discharge the indebtedness 
created by the loan. 


4. If any material amount of the proceeds is to be 
used to acquire assets, otherwise than in the ordinary 
course of business, briefly describe the assets and give 
the name of the persons from whom they are to be 
acquired. State the cost of the assets to the registrant 
and the principle followed in determining such cost. 


Item 4. Organization Within 5 Years. 


If the registrant was organized within the past 5 years, 
furnish the following information: 





(a) State the names of the promoters, the nature and 
amount of anything of value (including money, 
property, contracts, options or rights of any kind) 
received or to be received by each promoter directly or 
indirectly from the registrant, and the nature and 
amount of assets, services or other consideration 
therefor received or to be received by the registrant. 
The term “promoter” is defined in Rule 405 under the 
Act. 


(b) Asto any assets required or to be acquired by the 
registrant from a promoter, state the amount at which 
acquired or to be acquired and the principle followed or 
to be followed in determining the amount. Identify the 
persons making the determination and state their 
relationship, if any, with the registrant or any 
promoter. If the assets were acquired by the promoter 
within two years prior to their transfer to the registrant, 
state the cost thereof to the promoter. 


(c) List all parents of the registrant showing the basis 
of control and as to each parent, the percentage of 
voting securities owned or other basis of control by its 
immediate parent, if any. 


Instruction. \nclude the registrant and show the 
percentage of its voting securities owned or other basis 
of control by its immediate parent. 


Item 5. Capital Structure. 


If the offering would result in a material change in the 
registrant’s capital structure, furnish the information 
called for by the following table, in substantially the 
tabular form indicated, as to each class of securities of 
the registrant and each class of securities, other than 
those owned by the registrant or its totally-heid 
subsidiaries, of all subsidiaries whose financial 
statements are filed with the registration statement on 
either a consolidated or individual basis: 


Amount 
to be 
outstanding 
if all 
securities 
being 
registered 
are sold 


Amount 
outstanding 
as of a 
specified 
date within 
90 days 


Amount 
authorized 
or to be 
authorized 


Title of 
class 





Instructions. 1. Securities held by or for the account 
of the issuer thereof are not to be included in the 
amount outstanding, but the amount so held shall be 
stayed in a note to the table. Also set forth in a note to 
the table a cross reference to the note in the financial 
statements containing information concerning the 
extent of obligations under leases on real property. 


2. Indebtedness evidenced by drafts, bills of 
exchange, bankers’ acceptancers or promissory notes 
may set forth in a single aggregate amount under an 
appropriate caption such as “Sundry Indebtedness.” 


3. Aregistrant may, at its option, include in the table 
the capital share liability in dollars, as well as the 
amount, of each class of shares shown in the table. 
together with capital surplus and earned surplus. 
Surplus shall be shown in the same manner as in the 
balance sheet of the registrant and subsidiaries, if 
such a consolidated balance sheet is included in the 
prospectus. 


Item 6. Description of Business. 


(a) General development of business. Describe the 
general development of the business of the registrant, 
its subsidiaries and any predecessor(s) during the past 
five years, or such shorter period as the registrant may 
have been engaged in business. Information shall be 
disclosed for earlier periods if material to an 
understanding of the general development of the 
business. 


(1) In describing developments, information shall be 
given as to matters such as the following: the year in 
which the registrant was organized and its form of 
organization; the nature and results of any bankruptcy, 
receivership or similar proceedings with respect to the 
registrant or any of its significant subsidiaries; the 
nature and results of any other material reclassification 
merger or consolidation of the registrant or any of its 
significant subsidiaries; the acquisition or disposition 
of any material amount of assets otherwise than in the 
ordinary course of business; and any material changes 
in the mode of conducting the business. 


Instruction: The following requirement in paragraph (2) 
applies only to registrants (including predecessors) 
which have not received revenue from operations 
during each of the three fiscal years immediately prior 
to the filing of the registration statement. 


(2) Describe, if formulated, the registrant’s plan of 
operation for the remainder of the fiscal year, if the 
registration statement is filed prior to the end of the 
registrant’s second fiscal quarter. Describe, if 
formulated, the registrant’s plan of operation for the 
remainder of the fiscal year and for the first six months 
of the next fiscal year if the registration statement is 
filed subsequent to the end of the second fiscal 
quarter. If such information is. not available, the 
reasons for its not being available shall be stated. 
Disclosure relating to any plan should include such 
matters as: 


(i) A statement in narrative form indicating the 
registrant’s opinion as to the period of time that the 
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proceeds from the offering will satisfy cash 
requirements and whether in the next six months it will 
be necessary to raise additional funds to meet the 
expenditures required for operating the business of the 
registrant. The specific reasons for such opinion shall 
be set forth and categories of expenditures and 
sources of cash resources shall be identified; however, 
amounts of expenditure and cash resources need not 
be provided. In addition, if the narrative statement is 
based on a cash budget, such budget should be 
furnished to the Commission as supplemental 
information, but not as a part of the registration 
statement. 


(ii) An explanation of material product research and 
development to be performed during the period covered 
in the plan. 


(iii) Any anticipated material acquisition of plant and 
equipment and the capacity thereof. 


(iv) Any anticipated material changes in number of 
employees in the various departments such as research 
and development production, sales or administration. 


(v) Other material areas which may be peculiar to the 
registrant’s business. 

(b) Narrative description of business. 

(1) Describe the business done and intended to be 
done by the registrant and its subsidiaries. Such 
description should include, if material to an 


understanding of the registrant’s business, a 
discussion of: 


(a) the principal products produced and services 
rendered and the principal markets for and methods of 
distribution of such products and services. 


(b) the status of a product or service if the issuer has 
made public information about a new product or 
service which would require the investment of a 
material amount of the assets of the registrant or is 
otherwise material. 


(c) the estimated amount spent during each of the 
last two fiscal years on company-sponsored research 
and development activities determined in accordance 
with generally accepted accounting principles. In 
addition, state the estimated dollar amount spent 
during each of such years on material customer-spon- 
sored research activities relating to the development of 
new products, services or techniques or the 
improvement of existing products, services or 
techniques. 


(d) 


the number of persons employed by the registrant 
indicating the number employed full time. 
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(e) the material effects that compliance with Federal, 
State and local provisions which have been enacted or 
adopted regulating the discharge of materials into the 
environment, or otherwise relating to the protection of 
the environment, may have upon the capital 
expenditures, earnings and competitive position of the 
registrant and its subsidiaries. The registrant shall 
disclose any material estimated capital expenditures 
for environmental control facilities for the remainder of 
its current fiscal year and for such further periods as 
the registrant may deem material. 


(2) The registrant should also describe those 
distinctive or special characterisitics of the registrant’s 
operations or industry which may have a material 
impact upon the registrant’s future financial 
performance. Examples of factors which might be 
discussed include dependence on one or a few major 
customers or suppliers (including suppliers of raw 
materials or financing), existing or probable 
governmental regulation, expiration of material labor 
contracts or patents, trademarks, licenses, franchises, 
concessions or royalty agreements, unusual competi- 
tive conditions in the industry, cyclicality of the 
industry and anticipated raw material or energy 
shortages to the extent management may not be able 
to secure a continuing source of supply. 


(c) Segment data. If the registrant is required to 
include segment information in its financial 
statements, such information may be disclosed in the 
description of business or in the financial statements. 
If such information is included in the financial 
statements, an appropriate cross reference shall be 
included in the description of business. 


Item 7. Description of Propery. 


State briefly the location and general character of the 
principal plants, and other materially important 
physical properties of the registrant and its 
subsidiaries. If any such property is not held in fee or is 
held subject to any major encumbrance, so state and 
briefly describe how held. 


Instruction. What is required is information essential 
to an investor's appraisal of the securities being 
registered. Such information should be furnished as 
will reasonably inform investors as to the suitability, 
adequacy, productive capacity and extent of utilization 
of the facilities used in the enterprise. Detailed 
descriptions of the physical characteristics of 
individual properties or legal descriptions by metes 
and bounds are not required and should not be given. 


Item 8. Legal Proceedings. 


Briefly describe any material legal proceedings other 
than ordinary routine litigation incidental to the 





business to which the registrant or any of its 
subsidiaries is a party or of which any of their property 
is the subject. Include the name of the court or agency, 
in which the proceedings are pending, the date 
instituted, the principal parties thereto, a description 
of the factual basis alleged to underlie the proceeding 
and the relief sought. Include similar information as to 
any such proceedings known to be contemplated by 
government authorities. 


Instructions. 1. If the business ordinarily results in 
actions for negligence or other claims, no such action 
or claim need be described unless it departs from the 
normal kind of such actions. 


2. No information need be given with respect to any 
proceeding which involves primarily a claim for 
damages if the amount involved, exclusive of interest 
and costs, does not exceed 10 percent of the current 
assets of the registrant and its subsidiaries on a 
consolidated basis. However, if any proceeding 
presents in large degree the same issues as other 
proceedings pending or known to be comtemplated, 
the amount involved in such other proceedings shall be 
included in computing such percentage. 


3. Notwithstanding Instructions 1 and 2, any material 
bankruptcy, receivership, or similar proceeding with 
respect to the registrant or any of its signficant 
subsidiaries shall be described. 


4. Any material proceeding to which any director, 
officer or affiliate of the registrant, any owner of record 
or beneficially of more than 5 percent of any class of 
voting securities of the registrant, or any associate of 
any such director, officer or security holder is a part 
adverse to the registrant or any of its subsidiaries or 
has.a material interest adverse to the registrant or any 
of its subsidiaries also shall be described. 


5. Notwithstanding the foregoing, administrative or 
judicial proceedings arising under any Federal, state or 
local provisions which have been enacted or adopted 
regulating the discharge of materials into the 
environment or otherwise relating to the protection of 
the environment shall not be deemed “ordinary routine 
litigation incidental to the business” and shall be 
described if such proceeding is material to the 
business or financial condition of the registrant or if it 
involves primarily a claim for damages and the amount 
involved, exclusive of interest and costs, exceeds 10 
percent of the current assets of the registrant and its 
subisidiaries on a consolidated basis. Any such 
proceedings by governmental authorities shall be 
deemed material and shall be described whether or not 
the amount of any claim for damages involved exceeds 
10 percent of current assets on a consolidated basis 
and whether or not such proceedings are considered 
“ordinary routine litigation incidental to the business”; 


provided, however, that such proceedings which are 
similar in nature may be grouped and described 
generically, stating: the number of such proceedings; 
the issues generally involved; and, if such proceedings 
in the aggregate are material to the business or 
financial condition of the registrant, the effect of such 
proceedings on the business or financial condition of 
the registrant. 


Item 9. Directors and Executive Officers. 


(a) Identification of directors. List the names and 
ages of all directors of the registrant, and all persons 
nominated or chosen to become directors; indicate all 
positions and offices with the registrant held by each 
such person; state his term of office as director and 
any period(s) during which he has served as such; 
briefly describe any arrangement or understanding 
between him and any other person or persons (naming 
such person(s)) pursuant to which he was or is to be 
selected as a director or nominee. 


Instructions. 1. Do not include arrangements or 
understandings with directors or officers of the 
registrant acting solely in their capacities as such. 


2. Nonominee or person chosen to become a director 
who has not consented to act as such should be named 
in response to this item. 


(b) Identification of executive officers. List the names 
and ages of all executive officers of the registrant and 
all persons chosen to become executive officers; 
indicate all positions and offices with the registrant 
held by each such person; state his term of office as 
officer and the period during which he has served as 
such and briefly describe any arrangement or 
understanding between him and any other person 
pursuant to which he was selected as an officer. 


Instructions. 1. Do not include arrangements or 
understandings with directors or officers of the 
registrant acting solely in their capacities as such. 


2. No person chosen to become an executive officer 
who has not consented to act as such should be named 
in response to this item. 


3. The term “executive officer” means the president, 
secretary, treasurer, any vice president in charge of a 
principal business function (such as _ sales, 
administration, or finance) and any other person who 
performs similar policy making functions for the 
registrant. 


(c) Identification of certain signficant employees. 
Where the registrant employs persons such as 
production managers, sales managers, or research 
scientists, who are not executive officers, but who 
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make or are expected to make significant contributions 
to the business of the registrant, such persons should 
be identified and their background disclosed to the 
same extent as in the case of executive officers. 


(d) Family relationships. State the nature of any 
family relationship between any director, executive 
officer, person nominated or chosen by the registrant 
to become a director or executive officer or any person 
named in response to paragraph (c). 


Instruction. The term “family relationship” means any 
relationship by blood, marriage, or adoption, not more 
remote than first cousin. 


(e) Business experience. (1) Give a brief account of 
the business experience during the past five years of 
each director, person nominated or chosen to become 
a director or executive officer, and each person named 
in answer to paragraph (c), including his principal 
occupations and employment during that period and 
the name and principal business of any corporation or 
other organization in which such occupations and 
employment were carried on. When an executive officer 
or person named in response to paragraph (e) has been 
employed by the registrant or a subsidiary of the 
registrant for less than five years, a brief explanation 
should be included as to the nature of the 
responsibilities undertaken by the individual in prior 
positions to provide adequate disclosure of his prior 
business experience. What is required is information 
relating to the level of his professional competence 
which may include, depending upon the circum- 
stances, such specific information as the size of the 
operation supervised. 


(2) Directorships. Indicate any other directorships 
held by each director or person nominated or chosen to 
become a director in any company with a class of 
securities registered pursuant to Section 12 of the 
Exchange Act or subject to the requirements of Section 
15(d) of that Act or any company registered as an 
investment company under the Investment Company 
Act of 1940, naming such company. 


(f) Involvement in certain legal proceedings. Describe 
any of the following events which occurred during the 
past five years and which are material to an evaluation 
of the ability or integrity of any director, person 
nominated to become a director or executive officer of 
the registrant. 


(1) A petition under the Bankruptcy Act or any State 
insolvency law was filed by or against, or a receiver, 
fiscal agent or similar officer was appointed by a court 
for the business or property of such person, or any 
partnership in which he was a general partner at or 
within 2 years before the time of such filing, or any 
corporation or business association of which he was 
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an executive officer at or within two years before the 
time of such filing; 


(2) Such person was convicted in a criminal 
proceeding (excluding traffic violations and other 
minor offenses); 


(3) Such person was the subject of any order, 
judgment, or decree, not subsequently reversed, 
suspended or vacated, of any court of competent 
jurisdiction permanently or temporarily enjoining him 
from, or otherwise limiting the following activities: 


(i) Acting as an investment adviser, underwriter, 
broker, or dealer in securities, or as an affiliated 
person, director or employee of any investment 
company, bank, savings and loan association, or 
insurance company, or engaging in or continuing any 
conduct or practice in connection with such activity; 


(ii) 
(iii) Engaging in any activity in connection with the 


purchase or sale of any security or in connection with 
any violation of Federal or state securities laws. 


Engaging in any type of business practice; or 


(4) Such person was the subject of any order, 
judgment or decree, not subsequently reversed, 
suspended or vacated, of any Federal or state authority 
barring, suspending or otherwise limiting for more 


than 60 days the right of such person to engage in any 
activity described in paragraph (f)(3) of this section or 
to be associated with persons engaged in any such 
activity. 


(5) Such person was found by a court of competent 
jurisidiction in a civil action or by the Commission to 
have violated any Federal or state securities law, and 
the judgment in such civil action or finding by the 
Commission has not been subsequently reversed, 
suspended, or vacated. 


Instructions. 1. For purposes of computing the 5-year 
period referred to in this paragraph, the date of a 
reportable event shall be deemed the date on which the 
final order, judgment, or decree was entered, or the 
date on which any rights of appeal from preliminary 
orders, judgments, or decrees have lapsed. With 
respect to bankruptcy petitions, the computation date 
shall be the date of filing for uncontested petitions or 
the date upon which approval of a contested petition 
became final. 


2. If any event specified in this subparagraph (f) has 
occurred and information in regard thereto is omitted on 
the ground that it is not material, the registrant may 
furnish to the Commission, at time of filing, as 
supplemental information and not as part of the 
registration statement, a description of the event and a 





statement of the reasons for the omission of 
information in regard thereto. 


3. The registrant is permitted to explain any 
mitigating circumstances associated with events 
reported pursuant to this paragraph. 


Item 10. Remuneration of Directors and Officers. 


Furnish the following information in substantially the 
tabular form indicated as to all remuneration 
concerning the following persons for services in all 
capacities: 


(a) each of the five highest paid persons who are 
officers or directors of the registrant whose aggregate 
remuneration exceeded $50,000, naming each such 
person. 


(b) all directors and officers of the registrant as a 
group, without naming them. 


Name of individual 
or identity of 
group 


Capacities in which 
remuneration was 
received 


Aggregate 
Remuneration 





Instructions. 1. \nformation is to be included as to all 
options, securities, or other property given for 


services, annuity, pension, or retirement benefits; 
bonus or profit sharing plans; future remuneration; or 
personal benefits. In case of remuneration paid or to be 
paid otherwise than in cash, if it is impracticable to 
determine the cash value thereof, state in a note to the 
table the nature and amount thereof. 


2. This item applies to any person who was a director 
or officer of the registrant at any time during the period 
specified. However, information need not be given for 
any portion of the period during which such person 
was not a director or officer of the registrant. 


3. This item is to be answered on an accrual basis if 
practicable; if not so answered, state the basis used. 


4. If the registrant has not completed a full fiscal year 
since its organization or if it acquired or is to acquire 
the majority of its assets from a predecessor within the 
current fiscal year, the information shall be given for 
the current year, estimating future payments, if 
necessary. To the extent that such remuneration is to 
be computed upon the basis of a percentage of profits, 
it will suffice to state such percentage without 
estimating the amount of such profits to be paid. 


5. Personal benefits. Disclosure shall be provided as 
to the value of personal benefits which are not directly 
related to job performance, other than those provided 


to broad categories of employees and which do not 
discriminate in favor of officers or directors, furnished 
by the registrant or its subsidiaries directly or through 
third parties to each of the specified persons and 
groups, or benefits furnished by the registrant or its 
subsidiaries to other persons which indirectly benefit 
the specified persons. 


(a) Valuation. Such benefits shall be valued on the 
basis of the registrant’s and subsidiaries’ aggregate 
actual imcremental costs; however, if such aggregate 
costs are significantly less than the aggregate amounts 
the recipient would have to pay to obtain the benefits, 
appropriate disclosure, including the aggregate value 
to the recipient, should be made in a footnote to the 
table. 


(b) Conditional exclusion of personal benefits. \f the 
registrant cannot determine without reasonable effort 
or expense the specific amount of certain personal 
benefits, or the extent to which benefits are personal 
rather than business, the amount of such personal 
benefits may be omitted from the table provided the 
following condition is met: 


Inquiry. After reasonable inquiry, the registrant has 
concluded that the aggregate amounts of such 
personal benefits which cannot be specifically or 
precisely ascertained do not in any event exceed 
$10,000 as to each person or, in the case of a group, 
$10,000 for each person in the group and has 
concluded that the information set forth in the table is 
not rendered materially misleading by virtue of the 
omission of the value of such personal benefits. 


(c) Footnote disclosure. \f as to a person named in 
the table an amount presenting personal benefits 
included in the table exceeds 10 percent of the 
aggregate amount disclosed or $25,000, whichever is 
less, include a footnote to the table stating the dollar 
amount or percentage of the amount disclosed 
represented by such personal benefits and briefly 
describing the kinds of such benefits. 


6. Information relating to any person or retirement 
benefits need not be disclosed if the amounts to be 
paid are computed on an actuarial basis under any plan 
which provides for fixed benefits in the event of 
retirement at a specified age or after a specified 
number of years of service. 


7. Information need not be included as to payments 
to be made for, or benefits to be received from, group 
life or accident insurance, group hospitalization or 
similar group payments or benefits. If it is 
impracticable to state the amount of remuneration 
payments proposed to be made, the aggregate amount 
set aside or accrued to date in respect of such 
payments should be stated. 


SEC DOCKET/171 





Item 11. Options to Purchase Securities. 


Furnish the following information as to options to 
purchase securities from the registrant or any of its 
subsidiaries which are outstanding as of a specified 
date within 30 days prior to the date of filing. 


(a) Describe the options, stating the material 
provisions including the consideration received and to 
be received for such options by the grantor thereof and 
the market value of the securities called for on the 
granting date. If, however, the options are “qualified 
stock options” or “restricted stock options” or 
“options granted pursuant to a plan qualifying as an 
employee stock purchase plan,” as those terms are 
defined in Section 422-424 of the Internal Revenue 
Code of 1954, only the following is required: (i) a 
statement to that effect, (ii) a brief description of the 
terms and conditions of the options or of the plan 
pursuant to which they were issued, and (iii) a 
statement of the provisions of the plan or options with 
respect to the relationship between the option price 
and the market price of the securities at the 
date when the options were granted, or with respect 
to the terms of any variable price option. 


(b) State (i) the title and amount of the securities 
called for by such options; (ii) the purchase prices of 
the securities called for and the expiration dates of 
such options; and (iii) the market value of the 
securities called for by such options as of the latest 
practicable date. 


Instruction. In case a number of options are 
outstanding having different prices and expiration 
dates, the options may be grouped by prices and dates. 
If this produces more than five separate groups, then 
there may be shown only the range of the expiration 
dates and the average purchase prices, i.e., the 
aggregate purchase price of all securities of the same 
class called for by all outstanding options to purchase 
securities of that class divided by the number of 
securities of such class so called for. 


(c) 


Furnish separately the information called for by 
paragraph (b) above for all options held by (i) each 
director or officer named in answer to Item 10(a) 
naming each such person, (ii) all directors and officers 
as a group without naming them, (iii) all affiliates of 
the issuer, and (iv) in all promoters. 


Instructions. 1. The term “options” as used in this 
item includes all options, warrants and rights other 
than those issued to security holders on a pro rata 
basis. 


2. The extension of options shall be deemed the 
granting of options within the meaning of this item. 
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3. Where the total market value of securities called 
for by all outstanding options as of the specified date 
referred to in this item does not exceed $10,000 for any 
officer or director named in answer to Item 10(a), or 
$50,000 for all officers and directors as a group, or for 
all option holders as a group, this item need not be 
answered with respect to options held by such person 
or group. 


Item 12. Security Ownership of Certain Beneficial 
Owners and Management. 


(a) Security ownership of certain beneficial owners. 
Furnish the following information, as of the most 
recent practicable date, in substantially the tabular 
form indicated, with respect to any person (including 
any “group” as that term is used in Section 13(d)(3) of 
the Securities Exchange Act of 1934) who is known to 
the registrant to be the beneficial owner of more than 
five percent of any class of the registrant’s voting 
securities. Show in Column (3) the total number of 
shares beneficially owned arid in Column (4) the 
percent of class so owned. Of the number of shares 
shown in Column (3), indicate by footnote or otherwise 
the amount known to be shares with respect to which 
such listed beneficial owner has the right to acquire 
beneficial ownership, as specified in Rule 13d-3(d)(1) 
[17 CFR 240.13d-3(d)(1)] under the Exchange Act. 





(1) (2) 
Name and 
Address of 
Beneficial 


Owner 


(3) 
Amount and 
Nature of 
Beneficial 
Ownership 


(4) 


Percent of 


Title of Class Class 





(b) Security ownership of management. Furnish the 
following information, as of the most recent 
practicable date, in substantially the tabular form 
indicated, as to each class of equity securities of the 
registrant or any of its parents or subsidiaries, other 
than directors’ qualifying shares, beneficially owned by 
all directors naming them and directors and officers of 
the registrant as a group, without naming them. Show 
in Column (2) the total number of shares beneficially 
owned and in Column (3) the percent of class so 
owned. Of the number of shares shown in Column (2), 
indicate, by footnote or otherwise, the amount of 
shares with respect to which such persons have the 
right to acquire beneficial ownership as specified in 
Rule 13d-3(d)(1) [17 CFR 240.13d-3(d)(1)] under the 
Exchange Act. 





(1) 


Title of Class 


(2) (3) 


Percent of 
Class 


Amount Beneficially 
Owned 








(c) Changes in control. Describe any arrangements, 
known to the registrant, including any pledge by any 
person of securities of the registrant or any of its 
parents, the operation of which may at a subsequent 
date result in a change in control of the registrant. 


Instructions. 1. The percentages are to be calculated 
on the basis of the amount of outstanding securities, 
excluding securities held by or for the account of the 
registrant or its subsidiaries plus securities deemed 
outstanding pursuant to Rule 13d-3(d)(1) [17 CFR 
240.13d-3(d)(1)] under the Exchange Act. 


2. Forthe purposes of this item, beneficial ownership 
shall be determined in accordance with Rule 13d-3 [17 
CFR 240.13d-3] under the Exchange Act. Include such 
additional subcolumns or other appropriate explana- 
tion of column (3) necessary to reflect amounts as to 
which the beneficial owner has (1) sole voting power, 
(2) shared voting power, (3) sole investment power, 
and (4) shared investment power. 


3. For purposes of furnishing information pursuant to 
paragraph (a), the registrant may indicate the source 
and date of such information. 


4. Where more than one beneficial owner is known to 
be listed for the same securities, appropriate 
disclosure should be made to avoid confusion. 


5. Paragraph (c) does not require a description of 
ordinary default provisions contained in the charter, 
trust indentures or other governing instruments 
relating to securities of the registrant. 


6. If any of the securities being registered are to be 
offered for the account of security holders, name each 
such security holder and state the amount of securities 
owned by him, the amount to be offered for his 
account, and the amount to be owned after the 
offering. 


7. If, to the knowledge of the registrant or any 
principal underwriter of the securities being registered, 
more than five percent of any class of voting securities 
of the registrant are held or are to be held subject to 
any voting trust or similar arrangement, state the title 
of such securities, the amount held or to be held and 
the duration of the agreement. Give the names and 
addresses of the voting trustees and outline briefly 
their voting rights and other powers under the 
agreement. 


Item 13. Interest of Management and Others in Certain 
Transactions. 


Describe briefly any transactions during the previous 
two years or any presently proposed transactions, to 
which the registrant or any of its subsidiaries was or is 


to be a party, in which any of the following persons had 
or is to have a direct or indirect material interest, 
naming such person and stating his relationship to the 
issuer, the nature of his interest in the transaction and, 
where practicable, the amount of such interest: 


(1) 
(2) 


(3) Any security holder named in answer to Item 
12(a); or 


Any director or officer of the issuer; 


Any nominee for election as a director; 


(4) Any relative or spouse of any of the foregoing 


persons, or any relative of such spouse, who has the 
same house as such person or who is a director or 
officer of any parent or subsidiary of the registrant. 


Instructions. 1. See Instruction 2 to Item 10(a). No 
information need by given in response to this Item as 
to any remuneration or other transaction reported in 
response to Item 10 or specifically excluded from Item 
10. 


2. No information need be given in answer to this 
Item as to any transaction where: 


(a) the rates or charges involved in the transaction are 
determined by competitive bids, or the transaction 
involves the rendering of services as a common or 
contract carrier, or public utility, at rates or charges 
fixed in conformity with law or governmental authority; 


(b) the transaction involves services as a bank 
depositary of funds, transfer agent, registrar, trustee 
under a trust indenture, or similar services; 


(c) the amount involved in the transaction or a series 
of similar transactions, including all periodic 
installments in the case of any lease or other 
agreement providing for periodic payments or 
installments, does not exceed $40,000; or 


(d) the interest of the specified person arises solely 
from the ownership of securities of the issuer and the 
specified person receives no extra or special benefit 
not shared on a pro rata basis by all holders of 
securities of the class. 


3. It should be noted that this item calls for 
disclosure of indirect, as well as direct, material 
interests in transactions. A person who has a position 
or relationship with a firm, corporation, or other entity, 
which engages in a transaction with the issuer or its 
subsidiaries may have an indirect interest in such 
transaction by reason of such position or relationship. 
However, a person shall be deemed not to have a 
material indirect interest in a transaction within the 
meaning of this Item where: 
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(a) the interest arises only (i) from such person’s 
position as a director of another corporation or 
organization (other than a partnership) which is a party 
to the transaction, or (ii) from the direct or indirect 
ownership by such person and all other persons 
specified in subparagraphs (1) through (3) above, in the 
aggregate, of less than a 10 percent equity interest in 
another person (other than a partnership) which is a 
party to the transaction, or (iii) from both such position 
and ownership. 


(b) the interest arises only from such person’s 
position as a limited partner in a partnership in which 
he and all other persons specified in (1) through (4) 
above had an interest of less than 10 percent; or 


(c) the interest of such person arises solely from the 
holding of an equity interest (including a limited 
partnership interest but excluding a general 
partnership interest) or a creditor interest in another 
person which is a party to the transaction with the 
issuer or any of its subsidiaries and the transaction 
is not material to such other person. 


4. Include the name of each person whose interest in 
any transaction is described and the nature of the 
relationships by reason of which such interest is 
required to be described. The amount of the interest of 
any specified person shall be computed without regard 
to the amount of the profit or loss involved in the 
transaction. Where it is not practicable to state the 
approximate amount of the interest, the approximate 
amount involved in the transaction shall be disclosed. 


5. Information should be included as to any material 
underwriting discounts and commissions upon the 
sale of securities by the registrant where any of the 
specified persons was or is to be a principal 
underwriter or is a controlling person, or member, of a 
firm which was or is to be a principal underwriter. 
Information need not be given concerning ordinary 
management fees paid by underwriters to a managing 
underwriter pursuant to an agreement among 
underwriters the parties to which do not include the 
registrant or its subsidiaries. 


6. As to any transaction involving the purchase or 
sale of assets by or to the registrant or any subsidiary, 
otherwise than in the ordinary course of business, 
state the cost of the assets to the purchaser and if 
acquired by the seller within two years prior to the 
transaction, the cost thereof to the seller. 


7. Information shall be furnished in answer to this 
item with respect to transactions not excluded above 
which involve remuneration from the registrant or its 
subsidiaries, directly or indirectly, to any of the 


174/SEC DOCKET 


specified persons for services in any capacity unless 
the interest of such persons arises solely from the 
ownership individually and in the aggregate of less 
than 10% of any class of equity securities of another 
corporation furnishing the services to the registrant or 
its subsidiaries. 


8. The foregoing instructions specify certain 
transactions and interests as to which information may 
be omitted in answering this item. There may be 
situations where, although the foregoing instructions 
do not expressly authorize nondisclosure, the interest 
of a specified person in the particular transaction or 
series of transaction is not a material interest. In that 
case, information regarding such interest and 
transaction is not required to be disclosed in response 
to this item. The materiality of any interest or 
transaction is to be determined on the basis of the 
significance of the information to investors in light of 
all of the circumstances of the particular transaction. 
The importance of the interest to the person having the 
interest, the relationship of the parties to the 
transaction to each other and the amount involved in 
the transaction are among the factors to be considered 
in determining the significance of the information to 
investors. 


Item 14. Securities Being Registered. 


(a) If capital stock is being registered, state the title 
of the class and furnish the following information: 


(1) Outline briefly (i) dividend rights; (ii) voting 
rights; (iii) liquidation rights; (iv) pre-emptive rights; 
(v) conversion rights; (vi) redemption provisions; (vii) 
sinking fund provisions; and (viii) liability to further 
calls or to assessment by the registrant. 


(2) If the rights of holders of such stock may be 
modified otherwise than by a vote of a majority or more 
of the shares outstanding, voting as a class, so state 
and explain briefly. 


(3) Outline briefly any restriction on the repurchase or 
redemption of shares by the registrant while there is 
any arrearage in the payment of dividends or sinking 
funds installments. If there is no such restriction, so 
state. 


Instructions. 1. This item requires only a_ brief 
summary of the provisions which are pertinent from an 
investment standpoint. A complete legal description of 
the provisions referred to is not required and should 
not be given. Do not set forth the provisions of the 
governing instruments verbatim; only a succinct 
resume is required. 


2. If the rights evidenced by the securities being 
registered are materially limited or qualified by the 





rights of any other class of securities, include such 
information regarding such other securities as will 
enable investors to understand the rights evidenced by 
the securities being registered. 


(b) if long-term debt is being registered, outline 
briefly such of the following as are relevant: 


(1) Provisions with respect to interest, conversion, 
maturity, redemption, amortization, sinking fund or 
retirement. 


(2) Provisions with respect to the kind and priority of 
any lien securing the issue, together with a brief 
identification of the principal properties subject to 
such lien. 


(3) Provisions restricting the declaration of dividends 
or requiring the maintenance of any ratio of assets, the 
creation or maintenance of reserves or the maintenance 
of properties. 


(4) Provisions permitting or restricting the issuance 
of additional securities, the withdrawal of cash 
deposited against such issuance, the incurring of 
additional debt, the release or substitution of assets 
securing the issue, the modification of the terms of the 
security, and similar provisions. 


Instructions. 1. In the case of secured debt, there 
should be stated (i) the approximate amount of 
unbonded bondable property available for use against 
the issuance of bonds, as of the most recent 
practicable date, and (ii) whether the securities being 
registered are to be issued against such property, 
against the deposit of cash, or otherwise. 


2. Provisions permitting the release of assets upon 
the deposit of equivalent funds or the pledge of 
equivalent property, or the release of property no 
longer required in the business, obsolete property or 
property taken by eminent domain, the application of 
insurance moneys, and similar provisions, need not be 
described. 


(5) The name of the trustee and the nature of any 
material relationship with the registrant or any of its 
affiliates; the percentage of securities of the class 
necessary to require the trustee to take action, and 
what indemnification the trustee may require before 
proceeding to enforce the lien. 


(6) The general type of event which constitutes a 
default and whether or not any periodic evidence is 
required to be furnished as to the absence of default or 
as to compliance with the terms of the indenture. 


Instruction. \Instructions 1 and 2 under paragraph (a) 
above shall also apply to this item. Section 305(a)(2) of 


the Trust Indenture Act of 1939 shall not be deemed to 
require the inclusion in the registration statement or in 
the prospectus of any information not required by this 
form. 


(c) If securities other than capital stock or long-term 
debt are being registered, outline briefly the rights 
evidenced thereby. If subscription warrants or rights 
are being registered, state the title and amount of 
securities called for, the period during which and the 
price at which the warrants or rights are exercisable. 


Item 15. Financial Statements and Instructions. 


The following financial statements for the issuer, or 
for the issuer and its predecessors, prepared in 
accordance with generally accepted accounting 
principles and practices shall be filed as a part of the 
registration statement. Regulation S-X, Form and 
Content of.Financial Statements, shall not apply to the 
preparation of such financial statements. The report of 
the independent accountant shall comply with the 
requirments of Article 2 of Regulation S-X. 


(a) 


(1) The registrant shall file a consolidated balance 
sheet as of a date within 90 days prior to the date of 
filing the registration statement. This balance sheet 
need not be audited if it is not as of the latest fiscal 
year. 


(2) 


Balance Sheets of the Registrant. 


If the balance sheet required by paragraph (a) is 
noi audited, there shall be filed in addition an audited 
balance sheet as of a date within one year unless the 
fiscal year of the registrant has ended within 90 days 
prior to the date of filing, in which case the audited 
balance sheet may be as of the end of the preceding 
fiscal year. 


(b) Statements of Income, Changes in Financial 
Condition, and Other Stockholders’ Equity. 


The registrant shall file consolidated statements of 
income, statements of changes in financial condition, 
and statements of other stockholders’ equity for each 
of the two fiscal years preceding the date of the most 
recent balance sheet being filed and for the interim 
period, if any, between the end of the most recent of 
such fiscal years and the date of the most recent 
balance sheet being filed. These statements shall be 
audited to the date of the most recent audited balance 
sheet being filed. 


If an income statement is filed for an interim period, an 
unaudited income statement for a complete period of 
the prior year shall also be filed. In connection with any 
unaudited income statements for an interim period, a 
statement shall be made that all adjustments 
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necessary for a fair statement of the results for such 
period have been included. If all such adjustments are 
of a normal recurring nature, a statement to that effect 
shall be made; otherwise these shall be furnished as 
supplementary information, but not as a part of the 
registration statement, in a letter describing in detail 
the nature and amount of any adjustments other than 
normal recurring adjustments, entering into the 
determination of the results shown. 


(c) 


(1) If, during the period for which its income 
statements are required, the registrant has by purchase 
or by pooling of interests succeeded to one or more 
businesses which in the aggregate are significant, the 
additions, eliminations and other changes effected in 
the succession shall be appropriately set forth in a note 
or supporting schedule to the balance sheets being 
filed, and, if a purchase has been effected during the 
most recent fiscal year or in a subsequent period, pro 
ferma statements of income reflecting the combined 
operations of the entities shall be furnished in 
columnar form for the latest fiscal year and any interim 
periods. In addition, furnish audited income 
statements, separate or combined as appropriate, for 
such business or businesses for such period prior to 
the purchase as may be necessary when added to the 
time, if any, for which income statements after the 
purchase are filed to cover the same period for which 
income statements of the registrant are required in 
Item (b) above. The test of significance shall be based 
on the tests used in the term “significant subsidiaries” 
in Article 1.02(u) of Regulation S-x.16 


Past Successions to Other Businesses. 





16 Article 1.02(u) of Regulation S-X provides that the 
term “significant subsidiary” means (1) a subsidiary or 
(2) a subsidiary and its subsidiaries which meet any of 
the conditions described below based on (i) the most 


recent annual financial statements, including 
consolidated financial statements, of such subsidiary 
which would be required to be filed if such subsidiary 
were a registrant and (ii) the most recent annual 
consolidated financial statements of the registrant 
being filed: 


(a) The parent’s and its other subsidiaries’ investment 
in and advances to, or their proportionate share (based 
on their equity interests) of the total assets (after 
intercompany eliminations) of, the subsidiary exceed 
10 percent of the total assets of the parent and its 
consolidated subsidiaries. 


(b) The parent’s and its other subsidiaries’ 
proportionate share (based on their equity interests) of 
the total sales and revenues (after intercompany elimi- 
nations) of the subsidiary exceeds 10 percent of the 
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(2) This instruction shall not apply with respect to the 
registrant’s succession to the business of any totally 
held subsidiary or to the succession of one or more 
businesses if such businesses, considered in the 
aggregate, would not meet the test of a significant 
subsidiary. 


(d) 


(1) If, after the date of the most recent balance sheet 
filed pursuant to paragraph (a) above, the registrant by 
purchase or by pooling of interests succeeded or is 
about to succeed to one or more businesses or 
acquired or is about to acquire an investment in a 
business the investment in which is required to be 
accounted for by the equity method, there shall be filed 
for such businesses financial statements, combined if 
appropriate, which would be required if they were 
registering securities on Form S-18 under the Act. In 
addition, to reflect the succession to any businesses, 
there shall be filed in columnar form (i) a balance sheet 
of the registrant, (ii) the balance sheets of the 
constituent businesses, (iii) the changes to be effected 
in the succession, and (iv) the pro forma balance sheet 
of the registrant giving effect to the plan of succession. 
There shall also be filed pro forma statements of income 
in columnar form for the periods for which the results 
of operations of the acquired business would have 
been included in the registrant’s income statement for 
a pooling of interests or would have been presented on 
a pro forma basis for a purchase had the succession 
occurred on the date of the latest balance sheet filed. By 
a note to the financial statements or otherwise, a brief 
explanation of the changes shall be given. 


Future Successions to Other Businesses. 


(2) The acquisition of securities shall be deemed to 
be the acquisition of a business if such securities give 
control of the business or combined with securities 
already held give such control. 





total sales and revenues of the parent and 
consolidated subsidiaries. 


its 


(c) The parent’s and its other subsidiaries’ equity in 
the income before income taxes and extraordinary 
items of the subsidiary exceeds 10 percent of such 
income of the parent and its consolidated subsidiaries, 
provided that if such income of the parent and its 
consolidated subsidiaries is at least 10 percent lower 
than the average of such income for the last five fiscal 
years such average income may be substituted in the 
determination. 


As defined in Article 1.02(v) of Regulation S-X, a 
“subsidiary” of a specified person is an affiliate 
controlled by such person directly, or indirectly 
through one or more intermediaries. 





(3) No financial statements need be filed, however, 
for any business acquired or to be acquired, or for any 
business in which an investment acquired or to be 
acquired is required to be accounted for by the equity 
method, from a totally held subsidiary. In addition, the 
statements of any one or more such businesses may be 
omitted if the businesses, considered in the aggregate, 
would not meet the test of a significant subsidiary as 
defined in Article 1.02(u) of Regulation S-X. 


(e) The financial statements shall be presented in 
accordance with generally accepted accounting 
principles and practices in the United States or, in the 
case of a Canadian company, a reconciliation to such 
shall be provided. 


PART Il 
INFORMATION NOT REQUIRED IN PROSPECTUS 
Item 16. Marketing Arrangements. 


Briefly describe any arrangement known to the 
registrant or to any person named in answer to Item 2 
or 10(a) made for any of the following purposes: 


(a) To limit or restrict the sale of other securities of 
the same class as those to be offered for the period of 
distribution. 


(b) To stabilize the market for any of the securities to 
be offered. 


(c) For withholding commissions, or otherwise to 
hold each underwriter or dealer responsible for the 
distribution of his participation. 


Instruction. \f the answer to this item is contained in an 
exhibit, the item may be answered by cross-reference 
to the relevant paragraphs of the exhibit. 


Item 17. Other Expenses of Issuance and Distribution. 


Furnish a reasonably itemized statement of all 
expenses in connection with the issuance and 
distribution of the securities being registered, other 
than underwriting discounts and commissions. 


Instruction. Insofar as practicable, registration fees, 
Federal taxes, State taxes and fees, trustees’ and 
transfer agents’ fees, cost of printing and engraving, 
and legal, accounting and engineering fees shall be 
separately itemized. The information may be given as 
subject to future contingencies. If the amounts of any 
items are not known, estimates designated as such 
shall be given. 


Item 18. Relationship with Registrant of Experts 
Named in Registration Statement. 


If any expert named in the registration statement as 
having prepared or certified any part thereof was 
employed for such purpose on a contingent basis or, at 
the time of such preparation or certification or at any 
time thereafter, had a substantial interest in the 
registrant or any of its parents or subsidiaries or was 
connected with the registrant or any of its subidiaries 
as a promotor, underwriter, voting trustee, director, 
officer or employee, furnish a brief statement of the 
nature of such contingent basis, interest or 
connection. 


Instruction. \In the case of an accountant, any direct 
financial interest or any material indirect financial 
interest held during the period covered by the financial 
Statements prepared or certified shall be deemed a 
“substantial interest” for the purpose of this item. 


Item 19. Recent Sales of Unregistered Securities. 


Furnish the following information as to all securities of 
the registrant sold by the registrant within the past three 
years which were not registered under the Securities 
Act of 1933. Include sales of reacquired securities as 
well as new issues, securities issued in exchange for 
property, services, or other securities, and new 
securities resulting from the modification of 
outstanding securities. 


(a) Give the date of sale and the title and amount of 
securities sold. 


(b) 


Give the names of the principal underwriters, if 
any. As to any securities sold not publicly offered, 
name the persons or identify the class of persons to 
whom the securities were sold. 


(c) As to securities sold for cash, state the aggregate 
offering price and the aggregate underwriting 
discounts or commissions. As to any securities sold 
otherwise than for cash, state the nature of the 
transaction and the nature and aggregate amount of 
consideration received by the registrant. 


(d) Indicate the section of the Act or the Rule of the 
Commission under which exemption from registration 
was Claimed and state briefly the facts relied upon to 
make the exemption available. 


Instructions. 1. Information need not be set forth as 
to notes, drafts, bills of exchange or bankers’ 
acceptances which mature not later than nine months 
from the date of issuance. 


2. If the sales were made in a series of transactions, 
the information may be given by such totals and 
periods as will reasonably convey the information 
required. 
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Item 20. Exhibits. 


List all exhibits filed as a part of the registration 
statement. 

(a) Exhibits. 

(b) Statement of eligibility and qualification of each 


person designated to act as trustee under an indenture 
to be qualified under the Trust Indenture Act of 1939. 


UNDERTAKINGS 


A. The following undertaking should be included in 
the registration statement if equity securities are to be 
offered: 


“The undersigned registrant hereby under- 
takes to provide to the underwriter at the 
closing specified in the underwriting 
agreement certificates in such denomina- 
tions and registered in such names as 
required by the underwriter to permit 
prompt delivery to each purchaser.” 


Note. Any request for acceleration should be 
accompanied by a representation from the underwriter 
that the registrant has been requested to provide 
sufficient certificates in such denominations as to 
permit prompt delivery. 


B. The following undertaking, with appropriate 
modification to suit the particular case, shall be 
included in the registration statement if the securities 
being registered are to be offered to existing security 
holders pursuant to warrants or rights and any 
securities not taken by security holders are to be 
reoffered to the public. 


“The undersigned registrant hereby under- 
takes to supplement the prospectus, after 
the expiration of the subscription period, to 
set forth the results of the subscription 
offer, the transactions by the underwriters 
during the subscription period, the amount 
of unsubscribed securities to be purchased 
by the underwriters and the terms of any 
subsequent reoffering thereof. If any public 
offering by the underwriters is to be made 
on terms differing from those set forth on 
the cover page of the prospectus, a 
post-effective amendment will be filed to 
set forth the terms of such offering.” 


SIGNATURES 


Pursuant to the requirements of the Securities Act of 
1933, the registrant has duly caused this registration 
statement to be signed on its behalf by the 
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undersigned, thereunto duly authorized, in the City of 
and State of, on the day of, 19. 


SIGNATURES 


Pursuant to the requirements of the Securities Act of 1933, 
the registrant has duly caused this registration statement to 
be signed on its behalf by the undersigned, thereunto duly 
authorized, in the City of and State 





of on the 
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(Registrant) 


By 





(Signature and Title) 


Pursuant to the requirements of the Securitis Act of 
1933, this registration statement has been signed 
below by the following persons in the capacities and 
on the dates indicated. 





(Signature) (Title) (Date) 


Instructions. 1. The registration statement shall be 
signed by the registrant, its principal executive officer 
or Officers, its principal financial officer, its controller 
or principal accounting officer and by at least the 
majority of the board of directors or persons 
performing similar functions. If the registrant is a 
Canadian person, the registration statement shall also 
be signed by its authorized representative in the United 
States. 


2. The name of each person who signs the 


registration statement shall be typed or printed 
beneath his signature. Any person who occupies more 
than one of the specified positions shall indicate each 
capacity in which he signs the registration statement. 


INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules regarding incorporation by 
reference, the following exhibits shall be filed as a part 
of the registration statement. Exhibits shall be 
appropriately lettered or numbered for convenient 
reference. Exhibits incorporated by reference may bear 
the designation given in the previous filing. Where 
exhibits are incorporated by reference, the reference 
shall be made in the list of exhibits called for by Item 
18. 





1. Copies of each underwriting contract with a 
principal underwriter, each syndicate agreement and 
each purchase, subunderwriting or selling group 
agreement or letter pursuant to which the securities 
being registered are to be distributed or, if the terms of 
such documents are not determined, the proposed 
forms thereof. 


2. Copies of the charter and by-laws as presently in 
effect. 


3. (a) Specimens or copies of all securities being 
registered hereunder and copies of all constituent 
instruments defining the rights of holders of long-term 
debt of the registrant and of all subsidiaries for which 
consolidated or unconsolidated financial statements 
are required to be filed. 


(b) There need not be filed, however, (1) any 
instrument with respect to long-term debt not being 
registered hereunder if the total amount of securities 
authorized thereunder does not exceed 5% of the total 
assets of the registrant and its subsidiaries on a 
consolidated basis and if there is filed an agreement to 
furnish a copy of such instrument to the Commission 
upon request, (2) any instrument with respect to any 
class of securities if appropriate steps to assure the 
redemption or retirement of such class will be taken 
prior to or upon delivery by the registrant of the 
securities being registered, or (3) copies of 
intstruments evidencing script certificates for fractions 
of shares. 


(c) If any of the securities being registered are, or are 
to be, issued under an indenture to be qualified under 
the Trust Indenture Act of 1939, the copy of such 
indenture which is filed as an exhibit shall include or 
be accompanied by (1) a reasonably itemized and 
informative table of contents, and (2) a cross-reference 
sheet showing the location in the indenture of the 
provisions inserted pursuant to Section 310 through 
319(a) inclusive of the Trust Indenture Act of 1939. 


4. Copies of any plan setting forth the terms and 
conditions upon which outstanding options, warrants 
or rights to purchase securities of the registrant or its 
subsidiaries from the registrant or any of its affiliates 
have been issued, together with specimen copies of 
such options, warrant, or rights; or, if not issued 
pursuant to such a plan, copies of each such option, 
warrant or right. 


5. An opinion of counsel, as to the legality of the 
securities being registered, indicating whether they 
will when sold be legally issued, fully paid and 
non-assessable, and, if debt securities, whether they 
will be binding obligations of the registrant. 


6. Copies of each material foreign patent for an 
invention not covered by a United States patent. If a 
substantial part of the securities to be offered or of the 
proceeds therefrom has been or is to be used for the 
particular purpose of acquiring, developing or 
exploiting one or more material patents or patent 
rights, furnish a list showing the number and a brief 
identification of each such patent or patent right. 


7. If any discount on capital shares is shown as a 
deduction from capital shares on the most recent 
balance sheet being filed for the registrant, there shall 
be filed a statement of the circumstances under which 
such discount arose and an opinion of counsel as to 
the legality of the issuance of the shares to which such 
discount relates. The opinion shall set forth any 
applicable constitutional and statutory provisions and 
shall cite any decisions which in the opinion of counsel 
are controlling. 


8. If the registrant has any shares the preference of 
which upon involuntary liquidation exceeds the par or 
stated value thereof, there shall be filed an opinion of 
counsel as to whether there are any restrictions upon 
surplus by reason of such excess and also as to any 
remedies available to security holders before or after 
payment of any dividend that would reduce surplus to 
an amount less than the amount of such excess. The 
opinion shall set forth any applicable constitutional 
and statutory provisions and shall cite any decisions 
which, in the opinion of counsel, are controlling. 


9. Copies of any voting trust agreement referred to in 
answer to Item 10. 


10. Copies of all pension, retirement or other deferred 
compensation plans, contracts or arrangements. If any 
such plan, contract or arrangement is not set forth ina 
formal document, furnish a reasonably detailed 
description thereof. Copies of any available booklet or 
other written description of any such plan, contract or 
arrangement shall also be filed. 


11. (a) Copies of every material contract not made 
in the ordinary course of business which is to be 
performed in whole or in part at or after the filing of the 
registration statement or which was made not more 
than two years before filing, except contracts called 
for, or the omission of which is expressly authorized by 
the foregoing instructions. Only contracts need be 
filed as to which the registrant or a subsidiary of the 
registrant is a party or has succeeded to a party by 
assumption or assignment, or in which the registrant 
or such subsidiary has a beneficial interest. 


(b) If the contract is such as ordinarily accompanies 
the kind of business conducted by the registrant and 
its subsidiaries, it is made in the ordinary course of 
business and need not be filed, unless it fails within 
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one or more of the following categories, in which case 
it should be filed except where immaterial in amount or 
significance: 


(1) Directors, officers, promoters, voting trustees, 
security holders named in answer to Item 12 or 
underwriters are parties thereto except where the 
contract merely involves purchase or sale of current 
assets having a determinabie market price, at such 
price. 


(2) It is of such materiality as to call for specific 
reference to it in the prospectus. 


(3) The registrant’s business is substantially 
dependent upon it, as in the case of continuing 
contracts to sell the major part of registrant’s 
production in the case of a manufacturing enterprise or 
to purchase the major part of registrant’s requirements 
of goods in the case of a distributing enterprise, or 
licenses to use a patent or formula upon which 
registrant’s business depends to a material extent. 


(4) It calls for the acquisition or sale of fixed assets 
for a consideration exceeding 15% of all fixed assets of 
the registrant and its subsidiaries. 


(5) It is a lease under which a significant part of 
property described under Item 7 is held by the 
registrant, or 


(6) The amount of the contract, or its importance to 
business of the registrant and its subsidiaries, are 
material, and its terms and conditions are of a nature of 
which investors reasonably should be informed. 


(c) Any management contract or bonus or 
profit-sharing plan, contract or arrangement (or if not 
set forth in any formal document, a written description 
thereof) except the following, shall be deemed material 
and shall be filed: 


(1) 


(2) Agreements with managers of stores in a chain 
organization or similar organization. 


(3) Contracts providing for labor or salesman’s 
bonuses or payments to a class of security holders, as 
such. 


Ordinary purchase and sales agency agreements. 


APPENDIX 
Prior Delivery of Preliminary Prospectus 
Securities Act Release No. 4968 
(April 24, 1969) 


The Commission again called attention to the 
continued high volume of registration statements filed 
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under the Securities Act of 1933, and noted that the 
number of companies filing registration statements for 
the first time continues to mount, so that well over half 
of the filings now being made are by such companies. 
The Commission emphasized that the investing public 
should be aware that many such offerings of securities 
are of a highly speculative character and that the 
prospectus should be carefully examined before an 
investment decision is reached. It is characteristic of 
such speculative issues that the company has been 
recently organized, that the promoters and other 
selected persons have obtained a disproportionately 
large number of shares for a nominal price with the 
consequent dilution in the assets to be contributed by 
the investing public, and that the underwriters receive 
fees and other benefits which are high in relation to the 
proceeds to the issuer and which further dilute the 
investment values being offered. 


The Commission has declared its policy in Rule 460 (17 
CFR 230.460) that it will not accelerate the effective 
date of a registration statement unless the preliminary 
prospectus contained in the registration statement is 
distributed to underwriters and dealers who it is 
reasonably anticipated will be invited to participate in 
the distribution of the security to be offered or sold. 
The purpose of this requirement is to afford all persons 
effecting the distribution a means of being informed 
with respect to the offering so that they can advise 
their customers of the investment merits of the 
security. Particularly in the case of a first offering by a 
nonreporting company, salesmen should obtain and 
read the current preliminary or final prospectus before 
offering the security to their clients. 


The Commission also announced, in the exercise of its 
responsibilities in accelerating the effective date of a 
registration statement under section 8(a) of the 
Securities Act of 1933, and particularly the statutory 
requirement that it have due regard to the adequacy of 
the information respecting the issuer theretofore 
available to the public, that it will consider whether the 
persons making an offering of securities of an issuer 
which is not subject to the reporting requirements of 
section 13 or 15(d) of the Securities Exchange Act of 
1934, have taken reasonable steps to furnish 
preliminary prospectuses to those persons who may 
reasonably be expected to be purchasers of the 
securities. The Commission will ordinarily be satisfied 
by a written statement from the managing underwriter 
to the effect that it has been informed by participating 
underwriters and dealers that copies of the preliminary 
prospectus complying with Rule 433(a) (17 CFR 
230.433(a)) have been or are being distributed to all 
persons to whom it is then expected to mail 
confirmations of sale not less than 48 hours prior to the 
time it is expected to mail such confirmations. Such 
distribution should be by air if the confirmations will 
be sent by air mail, or a longer period to compensate 





for the difference in the method of mailing the 
prospectus should be provided. Of course, if the form 
of preliminary prospectus so distributed was 
inadequate or inaccurate in material respects, 
acceleration will be deferred until the Commission has 
received satisfactory assurances that appropriate 
correcting materials (including a memorandum of 
changes) has been so distributed. 


In view of the situation above discussed, the 
Commission proposes to invoke this acceleration 
policy immediately. When the Commission gains 
sufficient experience under this policy, it anticipates 
proposing appropriate revision of its rules. 


Vi. PART 249—FORMS, SECURITIES EXCHANGE 
ACT OF 1934 


Section 249.310 is amended by amending the General 
Instructions and Instructions as to Financial 
Statements as follows: 


§ 249.310 Form 10-K, annual report pursuant to section 
13 or 15(d) of the Securities Exchange Act of 1934. 


GENERAL INSTRUCTIONS 


* * * 


J. ISSUERS FILING ON FORM S-18 


If the issuer is subject to the reporting requirements of 
Section 15(d) of the Exchange Act and such obligation 
results solely from the issuer having filed a registration 
statement on Form S-18 which has become effective 
during the last fiscal year, the issuer may include the 
information called for by Form S-18 Item 6, Description 
of Business; Item 10, Remuneration of Directors and 
Officers; and Item 13, Interest of Management and 
Others in Certain Transactions, in lieu of the 
information called for by Item 1, Business, and Item 
15, Remuneration and Transactions, herein. Item 2, 
Summary of Operations, may be omitted at the election 
of such issuer. 


If a registrant remains subject to Section 15(d), or 
becomes subject to Section 12, after the year of its 
Form S-18 offering, it will then be required to comply 
with the general Form 10-K item requirements for its 
subsequent reports. 


* * 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


* * * * * 


(9) 


(a) Notwithstanding the requirements of the 
foregoing instructions, if the issuer is subject to the 
reporting provisions of Section 15(d) an such 
obligation results soley from the issuer having filed a 
registration statement on Form S-18 which has become 
effective under the Securities Act of 1933 during the 
last fiscal year, the following audited financial 
statements for the issuer, or the issuer and its 
predecessors, prepared in accordance with generally 
accepted accounting principles and practices may be 
filed. The provisions of Regulation S-X, Form and 
Content of Financial Statements, shall not apply to 
financial statements prepared pursuant to this 
instruction. The report of the independent accountant 
shall comply with the requirements of Article 2 of 
Regulation S-X. 


Issuers Filing on Form S-18 


(1) A balance sheet shall be furnished as of the end of 
each of the last two fiscal years. 


(2) Consolidated statements of income, statements 
of changes in financial condition, and statements of 
other stockholders’ equity shall be furnished for each 
of the last two full fiscal years. 


(b) A form 10-K filed for the fiscal year immediately 
following the fiscal year during which the registrant 
has had a registration statement on Form S-18 become 
effective may include financial statements prepared as 
follows: 


(1) Financial statements for the most recent fiscal 
year shall be prepared in accordance with Regulation 
S-X. 


(2) Financial statements for the prior year, previously 
disclosed in the Registration Statement on Form S-18 
in accordance with generally accepted accounting 
principles and practices, do not need to include the 
compliance items and schedules of Regulation S-X, 
but should be recast to show the same line items as are 
set forth for the most recent fiscal year. 


(10) Filing of Other Financial Statements in Certain 
Cases. 


[No change from former instruction 9 of Instructions 
As to Financial Statements of Form 10-K] 


* * * * 


Effective Date and Certain Findings 


Form S-18 and related amendments are effective upon 
publication in the Federal Register. 
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As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the amendments adopted herein would 
have on competition and has concluded that they 
would impose no significant burden on competition. In 
any event, the Commission has determined that any 
possible burden will be outweighed, and is necessary 
and appropriate to achieve, the benefits of these 
amendments to investors and registrants. 


[Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; sec. 301, 54 Stat. 857; sec. 
8, 68 Stat. 685; sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 
Stat. 57; secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 90k; 
sec. 203(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 1379; 
secs. 4, 6, 10, 78 Stat. 569, 570-574, 580; sec. 2, 82 
Stat. 454; secs. 1, 2, 84 Stat. 1497; secs. 10, 18, 89 
Stat. 119, 155; sec. 308(b), 90 Stat. 57; 15 U.S.C. 77f, 
77g, 77h, 77j, 77s(a), 78m, 780(d), 78w(a)]} 


Statutory Authority 


The adoption of Form S-18, the amendments of Rules 
27 and 30-6 of the Commission’s Organization Rules, 
the amendments of Rules 455 and 463 under the 
Securities Act of 1933, and the amendment to Guide 23 
of the Guides for Preparation and Filing of Registration 
Statements under the Securities Act of 1933 are 
pursuant to Sections 6, 7, 8, 10 and 19(a) of the 
Securities Act of 1933. The amendment to Form 10-K is 
pursuant to Sections 13, 15(d) and 23(a) of the 
Securities Exchange Act of 1934. 


The Commission finds that any changes in the 
amended provisions from those published in Securities 
Act Release No. 5915 have already been generally 
subject to comment and are either technical in nature 
or less burdensome than previous proposals so that 
further notice and rulemaking procedures pursuant to 
the Administrative Procedure Act (5 U.S.C. 553) are not 
necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6050/April 5, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10652/April 5, 1979 
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“ANNUITY CONTRACTS” AND “OPTIONAL ANNUITY 
CONTRACTS” 


Withdrawal of Proposed Rule 
AGENCY: Securities and Exchange Commission. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: The Commission is withdrawing a 
proposed rule under the Securities Act of 1933 which 
was intended to provide guidance in determining the 
status under the federal securities laws of certain 
contracts issued by insurance companies. The 
Commission has concluded, after reviewing the 
extensive comments made on the proposed rule, that 
it is more appropriate in this instance to offer 
guidance to the public by setting forth its views in a 
general statement of policy rather than to adopt a 
legislative rule. 


DATE: April 5, 1979. 


FOR FURTHER INFORMATION CONTACT: S. Elliott 
Cohan or Laura A. Boughan (202) 755-0237, Division 
of Investment Management, Securities and Exchange 
Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced that it is 
withdrawing proposed rule 154 under the Securities 
Act of 1933 [15 U.S.C. 77(a) et seq.] (“Act”). At the 
same time, the Commission, in Securities Act Release 
No. 6051, issued a general statement of policy 
regarding the factors which should be considered in 
any determination of the status under the federal 
securities laws of certain contracts issued by 
insurance companies, including what are generally 
known as guaranteed investment contracts, tax- 
deferred annuity contracts, deposit funds, and similar 
PRODUCTS (hereinafter sometimes referred to collec- 
tively as guaranteed investment contracts). 


Background 


In June 1977, the Commission issued Securities Act 
Release No. 5838 (June 22, 1977) [41 FR 32861] (‘‘Re- 
lease No. 5838”), which solicited public comments on 
the ways in which guaranteed investment contracts 
are similar to and different from traditional deferred 
annuity contracts. This release emanated from a study 
by the Commission’s Division of Investment 
Management (“Division”) of a number of contracts 
issued and funded by the general accounts of 
insurance companies. These contracts were not 
registered under the Act, apparently in reliance on the 
exemption from registration of annuity contracts 
contained in Section 3(a)(8) thereof [15 U.S.C. 





77c(a)(8)],1 but appeared to be greatly different both 
in express contractual terms and marketing approach 
from traditional insurance or annuity contracts. 


The Division continued its study of these new types of 
contracts by reviewing the contracts submitted in 
response to Release No. 5838 and presented its tenta- 
tive conclusions to the Commission in May 1978. The 
Commission issued Proposed Rule 154, eos 
these tentative views, for comment on May 17, 1978. 


Proposed Rule 1543 


Proposed rule 154 (the “Proposed Rule”) stated that 
certain contracts would not be considered “annuities” 
or “optional annuities” for purpose of Section 3(a)(8) 
of the Act. Because the most important feature of a 
traditional fixed annuity contract is the promise by the 
insurance company, given in exchange for receipt of 
the purchaser's principal, to make payments at a 
prescribed rate during the annuitant’s lifetime, the 
Proposed Rule provided that a contract which did not 
contain a table of permanently guaranteed annuity 
purchase rates could not be regarded as an annuity 
within the meaning of Section 3(a)(8). The Proposed 
Rule also distinguished between contracts tradition- 
ally marketed as annuities and those contracts which 
were marketed primarily as an investment and listed 
four characteristics which would be used in making a 
determination as to whether a contract would be 
considered primarily as an investment and, therefore 
not an annuity within the meaning of Section 3(a)(8).4 
Finally, the Proposed Rule excluded from the category 
of annuity, without regard to the manner of offering or 
any of the factors discussed in paragraph (c) of the 
Proposed Rule, certain contracts called “deposit fund 
riders” which the staff of the Commission had 
previously determined to be securities that, when 
publicly offered, were required to be registered 
pursuant to Section 5 of the Act [15 U.S.C. 77e]. 





1Section 3(a)(8) exempts from the registration 
requirements of the Act “Any insurance or endowment 
policy or annuity contract or optional annuity con- 
tract, issued by a corparation subject to the 
supervision of the insurance commission, bank com- 
missioner, or any agency or officer performing like 
functions, of any State or Territory of the United 
States as District of Columbia.” 


2Securities Act Release No. 5933 (May 17, 1978) [43 
FR 22053]. 


3The text of the Proposed Rule is reprinted in the 
Appendix to this release. 


4See paragraph (c) of the Proposed Rule. 


Comments on Proposed Rule 154 


Thirty-six letters were received in response to the 
Proposed Rule. Only one commentator urged that the 
rule be adopted in the form proposed. In the 
numbered paragraphs below, each of the points raised 
by the comment letters is identified and discussed. 


1. Authority 


Two commentators specifically questioned whether 
the Commission had authority to promulgate any rule 
affecting fixed annuity contracts, suggesting that 
legislation would be necessary in order to implement 
what the Proposed Rule attempted to do. One com- 
mentator raised, but did not discuss in detail, the 
question of whether the word “annuity” in Section 
3(a)(8) is a technical or trade term and, thus, whether 
it is within the Commission’s authority to define such 
terms by rule pursuant to Section 19(a) of the Act [15 
U.S.C. 77s(a)]. 


The status of contracts which are “insurance” for 
state law purposes nevertheless must be analyzed 
independently under the federal securities laws. More- 
over, the meaning of “insurance” and “annuity” under 
the federal securities laws is a federal question, and 
the treatment or label a particular contract may receive 
from state insurance regulators is not determinative of 
the federal question. 


Six commentators discussed in some detail the theory 
that all insurance or annuity contracts which are 
exempt from registration pursuant to Section 3(a)(8) 
are not within the definition of “security” in Section 
2(1) of the Act [15 U.S.C. 77b(1)]. One letter included 
draft language for a rule under Section 2(1) which 
would codify this theory. 


The Commission believes it would have had authority 
to adopt the Proposed Rule under Section 3(a)(8) and 
has authority to express the views set forth in Securi- 
ties Act Release No. 6051. In addition, particularly in 
light of our decision to withdraw Proposed Rule 154, 
the question of whether any additional rule is 
necessary under Section 2(1) need not be reached at 
this time. 


2. Scope of the Proposed Rule 


Several commentators observed that if the Proposed 
Rule were adopted as proposed, many “traditional” 





SSEC v. Variable Annuity Life Insurance Company of 
America, 359 U.S. 65 (1959) (“VALIC”). 
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annuity contracts would become subject to 
registration under the Act. Persons who made this 
comment usually also made specific suggestion for 
language changes to the Proposed Rule which would 
serve to exclude what they perceived to be 
“traditional” contracts. The Commission, in its 
general statement of policy set forth in Securities Act 
Release No. 6051, has adopted several of the specific 
suggestions made by the Commentators. 


3. Costs of Registration 


Two commentators pointed out that a requirement 
that a contract be registered under the Act would 
cause substantially increased costs to be issuer of 
that contract and, therefore, would result in a more 
expensive product. If the annuity contract involves the 
offering of a security which should be registered 
under the Act, the fact that there are costs associated 
with registration which must be borne by the issuer 
(or passed through, directly or indirectly, to the 
purchaser) is not a compelling argument overriding 
the strong public policy of requiring registration and 
full disclosure of the nature and terms of a proposed 
securities offering. Although the Commission 
recognizes that costs are associated with the 
registration of securities, it cannot condone, in this 
context or any other, avoidance of the prospectus 
delivery and full disclosure requirements of the Act by 
the offer and sale of unregistered securities solely 
because of the cost of registration. 


Another commentator suggested that it might be 
appropriate to develop a special abbreviated 
registration form for certain contracts continuously 
issued by insurance companies. Because it has had 
very limited experience with guaranteed investment 
contracts in the registration process, the Commission 
is not now in a position to evaluate carefully this 
suggestion but would be prepared to examine in more 
detail at a later date the appropriateness of such a 
form. 


4. State Regulation 


Two commentators urged the sufficiency of state 
regulation of insurance products as a ground for 
foregoing registration and regulation of guaranteed 
investment contracts under the federal securities 
laws. The existence of state authorities who have 
certain regulatory powers and responsibilities for their 
respective states does not relieve the Commission of 
its duty and responsibility to administer the full 
disclosure and prospectus delivery requirements of 
the Act where the contract being sold is not exempt 
pursuant to Section 3(a)(8). 
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5. Ambiguity 


Numerous commentators complained that Proposed 
Rule 154 does not provide issuers of insurance 
products with meaningful guidance regarding their 
responsibilities under the federal securities laws. One 
commentator suggested that “the failure of the 
proposed rule to provide clear and unambiguous 
guidance strongly suggests that it is not feasible to 
regulate by a general interpretative rule the complex 
field of ‘guaranteed investment contracts.’ 6 


Six commentators discussed at some length what 
they believed to be the Proposed Rule’s general 
ambiguity and proposed various solutions including: a 
general interpretative release alerting issuers of novel 
insurance products to their responsibilities under the 
federal securities laws; a specific ‘‘no-action”’ 
procedure designed to reassure issuers where there 
was doubt about the status of insurance or annuity 
contracts; a precise set of guidelines for drafting both 
insurance or annuity contracts and sales literature; 
and a “safe harbor” from registration in addition to the 
guidance to be provided by the Proposed Rule. 


The apparent difficulty of drafting a workable yet un- 
ambiguous rule and the fact that none of the 
suggested solutions appeared to allow the Commis- 
sion sufficient administrative flexibility or to provide 
sufficient certainty to issuers are among the Commis- 
sion’s major reasons for withdrawing Proposed Rule 
154. 


6. Anti-competitive Effects 


Many commentators claimed that the Proposed Rule, 
in its attempt to distinguish between participating 
contracts and excess interest contracts, ’ drew an 
arbitrary line between two functionally identical 
economic features. The effect of this distinction, it 
was argued, was that stock insurance companies, 
which more often offer excess interest contracts, 
might be placed at a competitive disadvantage by 
having to register products under the Act which were 
functionally identical economically to those that could 
be issued without registration by mutual insurance 
companies. 


There may be no useful economic distinction between 
contracts with participating features and those which 





Comment letter of the American Bar Association, 
July 26, 1978, p. 12. 


’Paragraph (c)(3) of the Proposed Rule. 





provide for discretionary excess interest. Either form 
of contract asks the purchaser to assume a portion of 
the investment risk in exchange for the possbility of 
achieving a higher return on his or her investment. 
Although either type of contract could be marketed in 
ways which primarily emphasize investment potential, 
to date it has principally been excess _ interest 
contracts which have been sold in ways which 
suggest primary emphasis on the interest rate to be 
credited rather than the potential retirement income 
ultimately to be received in the form of a conventional 
annuity. The Commission in its general statement of 
policy in Securities Act Release No. 6051 no longer 
makes the arbitrary distinction between participating 
and excess interest contracts as a conclusory feature 
in determining whether a particular contract is exempt 
under Section 3(a)(8). 


Two commentators also thought the Proposed Rule 
would tend to have unfair anti-competitive effects on 
small companies which offer innovative insurance or 
annuity products designed to compete with traditional 
cash value whole life insurance. Where a security for 
which no exemption is available is marketed in 
competition with a non-security or an exempt 
security, the Commission is sympathetic to 
competitive difficulties which may arise but is 
nevertheless bound by overriding public policy to 
enforce the full disclosure and prospectus delivery 
provisions of the Act where a particular investment 
vehicle involves the offering of a security. 


7. Permanent Annuity Purchase Rate Guarantees 


Two commentators found the definition in the 
Proposed Rule of the term “permanent annuity 
purchase rate guarantee” to be unclear in that it used 
the phrase “level of annuity benefits,” and they were 
unable to determine whether this test within the 
definition required an analysis of the level of the 
annuity benefits to be received in terms of a rate or a 
dollar amount. The Proposed Rule as drafted was 
intended to require only that a purchaser of an annuity 
contract receive a guaranteed rate respecting the 
annuity benefits to be provided by the issuer at a 
future date certain. The fact that an annuity contract 
might permit flexibility in the size of premium 
payments to be made during the accumulation period, 
such that an issuer could not guarantee that a specific 
number of dollars would be available for payment as 
an annuity, would not appear determinative in and of 
itself of the question of whether or not a particular 
contract is a security. 


The assertion was made by several commentators 
that, especially in the case of group contracts, very 
meaningful mortality risks might be assumed by an 
insurance company which guaranteed annuity 


purchase rates for members of the group for a period 
of time which was less than “permanent.” Another 
commentator concurred in the Commission’s 
assessment of the importance of permanent annuity 
purchase rate guarantees and even suggested that 
contracts ought to be required to specify an age by 
which annuity payment must begin. 


The Commission recognizes that, in certain situations 
involving group contracts, a meaningful mortality risk 
may be transferred, even though there is no 
permanent guarantee of annuity purchase rates. This 
matter is, therefore, discussed in more detail in the 
general statement of policy in Securities Act Release 
No. 6051. 


8. “Primarily an Investment” 


Three commentators argued that the Commission in 
paragraph (c) of the Proposed Rule was, in effect, 
linking the existence of investment features in a 
contract with the conclusion that a contract which 
failed tests in the proposed rule was unequivocably a 
“security.” One letter pointed out that any comparison 
of the mortality “risk transfer’ elements with 
“investment” elements within any one contract is 
impossible, because the two are not comparable. A 
weighing of insurance against investment elements 
contained in a contract as offsetting factors is neither 
appropriate nor intended. The Commission discusses 
in Securities Act Release No. 6051 its view of the need 
for the insurance company to bear both meaningful 
mortality risks and significant investment risks for the 
insurance or annuity contract to satisfy the exemption 
provided by Section 3(a)(8). 


9. Initial Term of the Contract 


The phrase “initial term of the contract” in paragraph 
(c)(1) of the Proposed Rule was found by four 
commentators to be ambiguous and confusing, 
because it might be read to mean only the initial 
period during which a specified interest rate is 
guaranteed. One commentator suggested, in addition, 
that the Commission should provide examples of un- 
acceptable combinations of investor age and length of 
contract. The Commission does not believe that it 
would be possible or appropriate here to provide 
definitive examples of acceptable groupings of age or 
contract term mixes which would involve bearing of 
meaningful mortality risks by the insurance company. 
However, the conclusory effect which the phrase 
“initial term of the contract” would have had in the 
Proposed Rule in determining whether an insurance or 
annuity contract is primarily marketed as an 
investment has been abandoned, and an explanation 
of the Commission’s position with respect to the need 
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for meaningful mortality risks with short-term group 
and individual contracts has been provided in the 
Commission’s general statement of policy in 
Securities Act Release No. 6051. 


10. Benefits “Substantially Less than Otherwise 


Commercially Available 


The phrase ‘‘substantially less than otherwise 
commmercially available” in paragraph (c)(2) of the 
Proposed Rule was troublesome to commentators 
who perceived that the Commission might, with 
undue emphasis on this aspect of a contract in 
determining whether significant risks are in fact borne 
by the insurance company, find itself getting involved 
in setting “acceptable” prices for insurance products 
or, in the alternative, might be requiring insurance 
companies issuing contracts for which the Proposed 
Rule was relevant to compare those contracts with 
other insurance products that were not truly 
comparable. One commentator, while arguing that the 
Commission ought to avoid establishing tests which 
would involve it in ratemaking in determining which 
insurance products would satisfy the Section 3(a)(8) 
exemption, agreed that it is possible to offer a 
contract with annuity purchase rates providing 
benefits so low that the guarantee of such rates is a 
sham, thereby always inducing redemption rather than 
annuitization, and that such a contract could not 
legitimately be called an annuity. This accords with 
the intention of the Commission in the Proposed Rule 
and is expressed in the Commission’s general 
statement of policy in Securities Act Release No. 
6051. 


11. Marketing 

One commentator devoted a considerable portion of 
its comment letter to arguments that the method of 
marketing an insurance product ought not to be used 
in the determination of the status of that product 
under the federal securities laws. Another commenta- 
tor expressed strong support for this position. Two 
commientators were disturbed by the vagueness of the 
Proposed Rule’s provisions with respect to marketing. 
Others called for specific marketing guidelines. Two 
letters questioned the existence of marketing abuses 
in the sale of guaranteed investment contracts. 


The Commission believes, and indeed the law clearly 
supports the position,? that the manner in which an 





8securities and Exchange Commission v. W.J. Howey 
Co., 328 U.S. 293 (1946), Securities and Exchange 
Commission v. C.M. Joiner Leasing Corp., 320 U.S. 
344 (1943). 
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investment product is marketed is a substantial factor 
which must be considered in determining whether that 
particular product is a security. In the context of 
Section 3(a)(8), it is equally relevant to consider what 
the contract is believed to be by both seller and 
purchaser.” This belief cannot be deduced, moreover, 
merely from a careful reading of the contract in the 
absence of a review of the marketing program to be 
used by the insurance company and the emphasis that 
marketing approach will take in attempting to attract 
potential purchasers to the contract. 


However, the Commission does not believe it is 
appropriate for it or the Division to promulgate 
specific guidelines for sales literature and marketing 
presentations by insurance salespeople. ! Moreover, 
it would be inappropriate for the Commission to 
provide examples of sales practices it believed were 
abusive, fraudulent or even merely inconsistent with 
the issuer’s belief that it was offering for sale an 
exempt annuity, for to do so in a legislative rule or 
interpretive release might have the effect of singling 
out practices engaged in by specific persons prior to 
complete and formal investigation in the context of 
Sections 5, 8 and 17 of the Act [15 U.S.C. 77e, 77h, 
77q}. 


A final problem with the marketing provision of the 
Proposed Rule raised by three commentators was the 
ambiguity of the reference in paragraph (d)(4) to 
representations ‘made or authorized to be made.” 
Concern was expressed that, if read literally, this 
provision would have the effect of causing the 
unsupervised acts of a single unscrupulous sales- 
person to change the status of an entire line of 
insurance or annuity contracts offered by an insurance 
company through those reckless representations. The 
Commission did not intend such a severe result and, 
in examining the creation and supervision of 
marketing methods by an insurance company in the 
context of an enforcement proceeding, would take 
into account how and by whom marketing 





9Grainger v. State Security Life Insurance Company, 
547 F 2d 303 rehearing denied, 563 F. 2d 215 (5th Cir. 
1977). 


10See Securities Act Release No. 6034, March 8, 1979, 
proposing for comment Rule 156 under the Act, which 
would prohibit use of sales literature which is “mate- 
rially misleading in connection with the offer or sale 
of securities issued by an investment company.” 
Proposed Rule 156 would replace the Commission’s 
Statement of Policy, which was a detailed guide for 
the drafting of investment company sales literature, 
with a set of more general principles. 





representations were made. Nevertheless, where an 
extensive or concerted pattern of abusive marketing 
practices exists, the issuing company cannot disclaim 
all legal responsibility for those practices; rather, 
consistent with the controlling person liability 
provisions of Section 15 of the Act [15 U.S.C. 770] 
and with the supervisory duties imposed by Section 
15(c) of the Securities Exchange Act of 1934 [15 
U.S.C. 780(c)], an insurance company must be 
assumed to have authorized or condoned representa- 
tions about its product which are used repeatedly and 
disseminated widely. 


12. Combination of Factors 


Paragraph (d) of the Proposed Rule was designed to 
clarify the proposal by explaining the weight to be 
given to the various factors set forth in Paragraph (c) 
in determining the status of a contract. Two commen- 
tators found, however, that the failure of the Proposed 
Rule to discuss all possible combinations of factors 
created a degree of ambiguity which was a serious 
problem in a rule providing, in effect, standards of 
conduct for issuers. The Commission believes that it 
would not be possible to set out in any rule all the 
possible combinations of factors, and the weights to 
be given each factor, which would cause a guaranteed 
investment contract to fall outside the exemptive 
provision of Section 3(a)(8). The inability to be more 
precise was an important consideration in the Com- 
mission’s decision to respond to the questions raised 
by guaranteed investment contracts with Securities 
Act Release No. 6051 expressing a general statement 
of policy of the Commission 


13. Investment Company Act of 1940 


Although comments were not solicited expressly on 
the possible applicability of the Investment Company 
Act of 1940 [15 U.S.C. 80a-1 et seq.] (“Investment 
Company Act”) to companies whose primary and 
predominant business is the issuing of contracts 
which are securities required to be registered under 
the Act, several letters dealt with the possibility of 
Investment Company Act regulation. Generally, such 
commentators expressed the view that Investment 
Company Act regulation is inappropriate for issuers of 
guaranteed investment contracts. The Commission 
continues to believe, however, that a company 
primarily engaged in issuing securities required to be 


registered under the Act must be regarded as an 
investment company. 


14. Group Contracts 

The Proposed Rule made no distinction between 
contracts sold by insurance companies to groups and 
those sold to individuals. One letter urged the 
Commission to limit a final rule to individual 
contracts and to ask its staff to study further 
contracts sold by insurance companies in the group 
market. 


The Division has studied both group and individual 
contracts. In this regard, the Division has found it 
appropriate to make, for purposes of determining 
which products should be treated as annuities exempt 
from the full disclosure and prospectus delivery 
requirements of the Act, certain distinctions between 
group and individual contracts. Specifically, the 
Division has taken a no-action position regarding 
Section 3(a)(2) of the Act [15 U.S.C. 77c(a)(2)] with 
respect to the offer and sale of guaranteed investment 
contracts to corporate pension and profit-sharing 
plans qualified under Section 401 of the Internal 
Revenue Code of 1954, as amended, which met 
certain minimum size requirements. 


On commentator argued strongly for reversal of the 
Division’s no-action position regarding Section 3(a)(2) 
on the grounds that it goes beyond statutory 
provisions of the Act and deprives trustees of 
qualified plans of appropriate disclosure, including 
disclosure regarding risks associated with guaranteed 
investment contracts. Another letter took the opposite 
view and argued for extension of the Division’s 
no-action position to any type of tax-favored retire- 
ment plan. The Division continues to adhere to the 
position expressed in that letter, and the Commission 
at this time declines to review the Division’s position. 





11SEC v. Variable Annuity Life Insurance Company, 


359 U.S. 65 (1959), SEC v. United Benefit Life 
Insurance Company, 387 U.S. 202 (1967). Of course, 
any issuer subject to the Investment Company Act 
may, upon application, request and receive 
appropriate relief from the provisions contained 
therein where it can demonstrate that such relief is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Investment Company Act. 


121 etter of the Division to the American Council of 
Life Insurance, March 18, 1977. 
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Furthermore, the Commission recognizes a distinc- 
tion between group and individual contracts in deter- 
mining whether contracts must provide for permanent 
annuity purchase rate guarantees. This distinction is 
discussed more fully in the general statement of 
policy in Securities Act Release No. 6051. 


15. Total Facts and Circumstances 


Several commentators urged that the status of any in- 
surance product under the federal securities laws 
must necessarily be determined by the total facts and 
circumstances surrounding the offer and sale of such 
product. Without necessarily disagreeing with this 
position, the Commission does believe, as evidenced 
by its proposal of Rule 154, that the absence of 
certain features in an insurance or annuity contract 
respecting bearing of significant investment or 
meaningful mortality risks may in and of itself affect 
the status of the contract under Section 3(a)(8), 
notwithstanding the total facts and circumstances 
surrounding the marketing of the contract. 


16. Deposit Fund Riders 


A number of commentators argued that the definition 
of the term “deposit fund rider” in the proposed rule, 
together with labelling conclusively all such 
arrangement as securities not entitled to rely on the 
Section 3(a)(8) exemption, would cause many 
“traditional” provisions of conventional insurance 
contracts to be subject to registration under the Act. 
At the same time, four letters acknowledged that a 
“side fund” loosely attached to a conventional 
insurance or annuity contract is a security. Four 
commentators suggested that the condition in the 
definition of ‘‘deposit fund rider’ requiring a 
withdrawal privilege “without significant penalty” is 
either irrelevant or unclear or both. 


The Commission agrees that the existence or 
non-existence of a significant penalty for withdrawal 
of accumulated funds is not determinative of the 
status of a deposit fund rider under Section 3(a)(8). 
Further, it agrees that the status of deposit fund 
riders under Section 3(a)(8) should be tested in the 
same manner, using the same criteria, as other 
insurance or annuity contracts. This position is 
consistent with certain positions taken by the 


188/SEC DOCKET 


Commission’s staff in responding to interpretive and 
“no-action” requests. 


Withdrawal of Proposed Rule 154 


Because of the numerous interpretive and substantive 
problems raised by commentators with respect to Pro- 
posed Rule 154 and the great variety of contracts 
issued by insurance companies, the Commission has 
concluded that it is not presently feasible to define 
conclusively in a rule the terms “annuity” and 
“optional annuity” as used in Section 3(a)(8) of the 
Act. Accordingly, the Commission hereby withdraws 
Proposed Rule 154. 


At the same time, the Commission remains very 
concerned about the proliferation of contracts which, 
while styled “annuities,” are clearly different in their 
essential terms from traditional annuities and are 
marketed in a manner involving the offer and sale of 
securities. Issuers of such contracts, and those 
engaged in sales and distribution activities 
respecting the contracts, are responsible for compli- 
ance with the federal securities laws, including the 
full disclosure and prospectus delivery requirements 
of the Act. To assit all such person in determining the 
status under the Act of contracts issued by insurance 
companies, the Commission is today publishing 
Securities Act Release No. 6051, which is a general 
statement of policy concerning those contracts which 
may be securities required to be registered under the 
Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX 
Proposed Rule 154 
PRELIMINARY NOTE 


“Annuity contracts” and “optional annuity contracts” 
are exempt from the registration provisions of the Act 





13See letters of April 17, 1973, June 19, 1973, 
November 22, 1974, and February 12, 1975, regarding 


Ideal National Insurance Company and staff 
responses of May 7, 1973, June 25, 1973, December 


16, 1974, and April 21, 1975. 





pursuant to section 3(a))8). However, a variety of 
contracts and contractual arrangements, including 
some which are very different from contracts 
commonly in use at the time the Act was passed, have 
been labelled ‘‘annuities.”” Some of these are 
securities within the meaning of section 2(1) of the 
Act [15 U.S.C. 77b(1)], are regarded in the commercial 
world as investments, and are not contracts intended 
to be covered by section 3(a)(8). The purpose of Rule 
154 is to provide criteria which will aid issuers and 
others in determining whether a contract, though 
issued by an insurance company and styled an 
“annuity,” is outside the exemption from registration 
provided by section 3a)(8) of the Act and is required to 
be registered pursuant to section 5 of the Act. 


In some instances, the provisions of a contract may, by 
themselves, cause the section 3(a)(8) exemption to be 
unavailable to that contract. A contract which does 
not provide, at its inception, a guaranteed, fixed 
annuity benefit cannot be regarded as an annuity 
exempt from registration. Similarly, the exemption is 
not available to a “deposit fund rider,” the functional 
equivalent of an account maintained by a bank or 
savings and loan institution but not subject to any 
banking authority. 


However, in determining the status of a contract 
under the federal securities laws, it will often be 
necessary to consider the totality of the circum- 
Stances surrounding the sale of the contract, 
including both the terms of the contract and the 
manner in which it is sold. Considered together, a 
contract’s terms and the manner in which it is sold 
may cause such contract to be primarily an 
investment rather than an exempt annuity. The factors 
to be considered in making such a determination are 
set forth in paragraph (c) of the rule. 


(a) 


Definitions. The following definitions shall apply 
for purposes of this rule. 


(1) The term “deposit fund rider” shall mean a 
provision of, or associated with, a life insurance or 
annuity contract which permits the accumulation of 
funds with interest which may be applied to the 
purchase of an annuity and which permits withdrawal 
without significant penalty. 


(2) The term “permanent annuity purchase rate 
guarantee” shall mean a guarantee provided in a 
contract at the date of issue which (i) specifies the 
level of annuity benefits to be provided by the issuer 
at a future certain date in return for the funds to be 
accumulated by the purchaser pursuant to the 
contract, and (ii) cannot be modified unilaterally by 
the issuer. 


(3) The term “participating contract” shall mean a 
contract pursuant to which purchasers may receive 
additional interest or dividends to be declared by the 
issuer in accordance with its charter or by-laws 
requiring the allocation of its divisible surplus and/or 
in accordance with any applicable state laws or 
regulations which govern “participating contracts” or 
which prohibit discrimination in the allocation of 
divisible surplus among various classes or groups of 
contractholders. 


(b) Contracts not annuities. The terms “annuity 
contract” and “optional annuity contract” as used in 
section 3(a)(8) of the Act shall not include contracts 
where: 


(1) the contract contains no permanent annuity 
purchase rate guarantee; 


(2) 
(3) considering the terms of the contract and the 


manner in which it is sold, the contract is primarily an 
investment. 


the contract is a deposit fund rider; or 


(c) In determining whether a contract is primarily an 
investment, the following factors will be considered: 


(1) whether the initial term of the contract ends prior 
to a date on which the purchaser may reasonably 
expect to elect to begin receiving annuity payments; 


(2) whether the permanent annuity purchase rate 
guarantee provides for a level of benefits which is 
substantially less than otherwise commercially 
available; 


(3) whether the contract provides for determination 
of interest in excess of the guaranteed rate at the 
discretion of the issuer, except for participating 
contracts; and 


(4) whether the contract is marketed as an 
investment. In determining how a contract is 
marketed, consideration will be given to the contents 
of advertisements and sales literature, as well as to 
representations made or authorized to be made by 
persons engaged in sale and distribution activities. 


(d) Under paragraph (c), provision for discretionary 
determination of excess interest by the issuer in a 
contract does not, in itself, mean that such contract is 
not an annuity exempt from registration. Similarly, the 
presence of guarantees of benefits substantially less 
than otherwise available by itself will not cause an 
otherwise exempt contract to be non-exempt. 
However, either of these factors in conjunction with 
how the contract is marketed may cause the section 
3(a)(8) exemption to be unavailable. 
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SECURITIES ACT OF 1933 
Release No. 6051/April 5, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10653/April 5, 1979 


GENERAL STATEMENT OF POLICY REGARDING 
EXEMPTIVE PROVISIONS RELATING TO ANNUITY 
AND INSURANCE CONTRACTS 


AGENCY: Securities and Exchange Commission. 
ACTION: General Statement of Policy. 


SUMMARY: The Commission announces a general 
statement of policy regarding the determination of the 
status under the federal securities laws of certain 
contracts issued by insurance companies. The 
Commission has determined, after reviewing the 
extensive comments on a proposed rule regarding 
anruity contracts and optional annuity contracts, that 
is more appropriate in this instance to offer guidance 
to the public by issuing a general statement of policy 
rather than to adopt a legislative rule. 


DATE: April 5, 1979. 


FOR FURTHER INFORMATION CONTACT: S. Elliott 
Cohan or Laura A. Boughan (202) 755-0237, Division 
of Investment Management, Securities and Exchange 
Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today issued a release 
setting forth a general statement of policy regarding 
the factors which should be considered in any 
determination of the status under the federal 
securities laws of certain contracts issued by 
insurance companies, including what are generally 
known as guaranteed investment contracts, tax-deferr- 
ed annuity contracts, deposit funds, and similar 
products (hereinafter sometimes referred to collective- 
ly as guaranteed investment contracts). 


Background 


In June 1977, the Commission issued Securities Act 
Release No. 5838 (June 22, 1977) [41 FR 32861] 
(“Release No. 5838”) which solicited public comments 
on the ways in which guaranteed investment contracts 
are similar to and different from traditional deferred 
annuity contracts. This release emanated from a study 
by the Commission’s Division of Investment 
Management (“Division”) of a number of contracts 
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issued and funded by the general accounts of 
insurance companies. These contracts were not 
registered under the Securities Act of 1933 [15 U.S.C. 
77(a) et seq.] (“Act”) apparently in reliance on the 
exemption from registration of annuity contracts 
contained in Section 3(a) (8) thereof [15 U.S.C. 77c(a) 
(8)}, but appeared to be greatly different both in 
express contractual terms and marketing approach 
from traditional insurance or annuity contracts. 


The Division continued its study of these new types of 
contracts by reviewing the contracts submitted in 
response to Release No. 5838 and presented its 
tentative conclusions to the Commission in May 1978. 
On May 17, 1978, the Commission proposed for 
comment a rule under the Act embodying these 
tentative views. 


Because of the numerous interpretive and substantive 
problems raised by commentators with respect to the 
proposed rule and the wide variety of contracts issued 
by insurance companies, the Commission has 
decided not to adopt a legislative rule under Section 
3(a) (8) of the Act but, instead, to publish a general 
statement of policy concerning contracts which may 
be securities required to be registered under the Act. 


The Commission remains very concerned about the 
proliferation of contracts which, while styled 
“annuities,” are clearly different in their essential 
terms from traditional annuities and are marketed ina 
manner involving the offer and sale of securities. 
Issuers of such contracts, and those engaged in sales 
and distribution activities respecting those contracts, 
are responsible for compliance with the federal 
securities laws, including the full disclosure and 
prospectus delivery requirements of the Act. It is 
expected that the following general statement of 
policy will assist all such persons in determining the 
status under the Act of contracts issued by insurance 
companies. 





1 Section 3(a)(8) exempts from the registration 
requirements of the Act 


Any insurance or endowment policy or 
annuity contract or optional annuity 
contract, issued by a corporation subject to 
the supervision of the insurance commis- 
sioner, bank commissioner, or any agency 
or officer performing like functions, of any 
State or Territory of the United States or 
the District of Columbia. 


2 Securities Act Release No. 5933 (May 17, 1978) [43 
FR 22053]. 





General Statement of Policy 


Section 3(a)(8) exempts from the registration 
provisions of the Ad: 


“Any insurance or endowment policy or 
annuity contract or optional annuity 
contract...” 


This exemption, for contracts which otherwise would 
fall within the definition of security in Section 2(1) of 
the Act [15 U.S.C. 77b(1)], was included in the Act by 
Congress because the insurance and annuity 
contracts then being issued by insurance companies 
were not generally regarded in the commercial world 
as “securities.” 


The central feature of a life insurance or annuity 
contract is the assumption of various risks by the 
insurance company.4 These risks are of two types — 
mortality risks and investments risks. A significant 
assumption of both kinds of risks is required, in the 
Commission’s view, for a contract to be exempt 
pursuant to Section 3(a)(8) from the full disclosure 
and prospectus delivery requirements of the Act. In 
many instances, the determination of whether such 
risks are assumed will depend upon the total facts 
and circumstances connected with the offer and sale 
of a contract of class of contracts. Often it will be 
necessary to ge beyond a narrow, technical review of 
the terms of a contract to include a review of all 
relevant promotional materials and the manner and 
method of selling and distributing the contract. 


Determination of the status of any insurance or 
annuity contract under the Act ultimately is the 
responsibility of the issuer. For this reason, and 
because of the enormous administrative burden which 
might ensue, the Commission has instructed the 
Division not to respond to most routine requests for 
no-action or interpretive advice regarding the status of 
specific insurance or annuity contracts which an 
insurance company has or wishes to offer, except in 
the most compelling circumstances. 


Mortality Risks 


A contract which does not place upon the issuing 
insurance company a meaningful mortality risk cannot 
be regarded as “life insurance” or an “annuity” for 





3 H.R. Rep. No. 85, 73d Cong., 1st Sess., 15 (1933). 


4 Helvering v. Le Gierse, 312 U.S. 531 (1941). 


purposes of the federal securities laws.> A contract 
which does not impose meaningful mortality risks 
upon an insurance company is offered and purchased 
merely for investment, and purchasers of such 
contracts are entitled to the same protections, rights 
and remedies provided by the Act as the purchases of 
any other security which is offered and sold as an 
investment. 


Assumption of a meaningful mortality risk necessarily 
requires, in the case of an annuity, provision in the 
contract of a guarantee by the insurance company to 
provide annuity payouts at specified purchase rates. 
This would not preclude an insurance company from 
offering the purchases of annuity contracts alternative 
settlement options, including lump-sum payouts, nor 
would it prevent an insurance company from offering 
the purchasers of an annuity contract the option of 
annuitizing at current purchase rates if, at the time of 
the annuitization decision, they are more favorable to 
the purchaser than the guaranteed rates. 


For an insurance company to assume a meaningful 
mortality risk where an annuity contract is sold 
directly to an individual, or in a situation in which an 
individual is required to make his or her own purchase 
decision,? the contract must provide for permanent 





5 SEC v. United Benefit Life Insurance Company, 387 
U.S. 202, 211 (1967); Helvering v. Le Gierse, 312 U.S. 
531 (1941), Huebner & Black, Life Insurance (9th ed. 
1976), p. 88. 


insurance or annuity contracts are sold to certain 
types of tax-favored retirement plans, as well as some 
non-tax-qualified deferred compensation plans, in one 
of the following ways: (1) as a group contract, with 
the insurance company receiving identifiable contribu- 
tions on behalf of each member of the group and 
maintaining individual records for each person 
choosing to participate in the plan or (2) as a series of 
individual contracts, one for each participant. Although 
an individual may be eligible to participate in the plan 
because he is a group member, he must nevertheless 
make an individual decision as to whether and to what 
extent to invest in the insurance or annuity contract 
offered to the group. Moreover, a decision not to 
invest by any individual member would not generally 
affect the ability of any other member of the group to 
make his or her own investment decision or the terms 
of the contract to be received by those individuals 
who do decide to accept the offer and purchase the 
contract. Thus, the economic reality is that, although 
postured as a “group” contract, certain group 
contracts may be characterized more accurately as 
involving an aggregation of individual investment 
decisions where aspects of contract administration by 
the insurance company will involve group treatment. 
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guarantees of annuity purchase rates. Without such 
permanent annuity purchase rate guarantees, the 
insurance company would not assume a meaningful 
mortality risk of any substantial significance and 
would, therefore, be providing something other than 
“insurance” or an “annuity.” 


However, where an annuity contract is offered or sold 
to a group in a situation where the contributions are 
received by the insurance company in bulk for all 
participants and no separate allocations are 
maintained for individual members of the group, the 
insurance company may assume a meaningful 
mortality risk even though the annuity purchase rates 
are graranteed for something less than a permanent 
period of time.’ Although the annuity perchase rate 
guarantee period necessary for an insurance company 
to assume meaningful mortality risks will vary with 
the size and composition of the group to be insured, 
the Commission believes an insurance or annuity 
contract sold to a group would involve assumption of 
meaningful mortality risks by the insurance company 
where there are guaranteed annuity purchase rates for 
a reasonable period of time. While there does not 
appear to be any conclusive economic evidence as to 
the exact period of time which would be necessary for 
an insurance company to assume meaningful 
mortality risks in the context of a group annuity 
contract, the Commission believes the need for a 
reasonable period of time generally would be satisfied 
where the annuity purchase rates guaranteed in a 
group annuity contract could not be modified more 
often than once every five years.8 


The foregoing discussion of the integral relationship 
of permanent annuity purchase rate guarantees to 
assumption of meaningful mortality risks by an 
insurance company is premised on the existence of a 
reasonable possibility that a purchaser reaching 
retirement would rationally choose to annuitize at 
those rates, all other factors involved in such a 
decision held constant. Therefore, annuity contracts 
which provide for a level of benefits significantly 





7 The life of any group is, in theory, indefinite (new 
members are constantly added as older ones retire or 
die), and its existence as an organizational entity may 
continue even though all members of the original 
group have left or died. 


8 Although five-year guarantee periods for annuity 
purchase rates generally appear to involve assumption 
of meaningful mortality risks, the facts and 
circumstances surrounding the group and the contract 
sold to it must be considered in determining whether 
the guarantee period is, in fact, sufficient. 
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lower than those otherwise generally commercially 
available from other insurance companies would raise 
serious questions as to whether any meaningful 
mortality risk will ever be assumed under that context 
by the insurance company. The Commission does not 
wish to question the status of an insurance 
company’s contracts under the federal securities laws 
merely because the premiums may be more or less 
expensive and the annuity purchase rates guaranteed 
more or less generous than those offered by a 
competitor. However, where the guaranteed annuity 
purchase rates offered by a particular insurance 
company provide for benefits which are so low that 
the guarantee is in economic reality a sham, such that 
no reasonable purchaser of the annuity contract would 
choose to annuitize, the insurance company would 
not in fact be assuming a meaningful mortality risk, 
and, therefore, would not be issuing an annuity 
contract which would qualify for exemption under 
Section 3(a)(8). 


In certain other cases, contracts offered and sold to 
individuals and containing permanent annuity 
purchase rate guarantees may involve circumstances 
which also suggest that, in economic reality, the 
insurance company does not assume a meaningful 
mortality risk.2 Where all circumstances attendant to 
the offer and sale of an annuity contract indicate that, 
despite explicit contractual provisions, meaningful 
mortality risks are not in fact being assumed by the 





9 For example, assume a single premium deferred 
annuity contract with permanent annuity purchase 
rate guarantees is sold to a man age 30. The insurance 
contract provides for a single purchase payment and 
guarantees that, for a period of five years after 
purchase, the company will pay 8-1/2%_ interest 
annually on the amount invested. At the end of five 
years, the purchaser may choose to annuitize, to 
withdraw his accumulated funds in a lump sum, or to 
leave his money on deposit with the insurance 
company to accumulate interest of 3-1/2% annually. 
Of these choices, the only rational one for this 
investor at age 35 would be to withdraw his money 
and reinvest it. Althcugh the annuity contract’s 
express terms would seem to provide for assumption 
by the insurance company of a meaningful mortality 
risk, the context of the transaction is such that little 
risk (if any) is in fact assumed by the insurance 
company. A contract with exactly the same terms, 
sold to a man age 55, would appear, however, to 
involve a meaningful assumption of mortality risk. At 
the end of the five-year period the investor would be 
60 years old, so that there is a reasonable possibility 
that he would choose to annuitize immediately or 
choose to leave his funds on deposit for a short 
period and then annuitize. 





insurance company, the contract being offered and 
sold cannot qualify as an “annuity” for purposes of 
Section 3(a)(8). 


Because the assumption of a meaningful mortality 
risk by an insurance company with respect to any 
particular purchases of an annuity contract involves 
actuarial determinations and is dependent upon the 
total facts and circumstances in each case,!9 the 
Commission does not believe it is appropriate to draw 
any “bright line’ which would categorize all 
conceivable combinations of contract term and 
purchaser age. Rather, it is the primary responsibility 
of issuers to determine whether any particular 
combination of contract term and purchaser age 
would, during a reasonable period of time, involve no 
meaningful assumption of mortality risks, and thus 
not qualify the contract for exemption under Section 
3(a)(8). 


Investment Risks 


Although assumption of meaningful mortality risks by 
an insurance company is necessary in order for a 
contract to be “insurance” or an “annuity” for 
purposes of Section 3(a)(8), a contract may 
nevertheless fail to qualify for the exemption provided 
by Section 3(a)(8) where a significant investment risk 
remains with the purchaser. The variable annuity 
contract analyzed by the Supreme Court in the VALIC 
case'! had conventional annuity insurance provisions 
(that is, the insurance company assumed a 
meaningful mortality risk), but the entire investment 
risk remained with the purchaser. That contract was, 
of course, found to be a security, outside the Section 
3(a)(8) exemption. 


Determination of whether the investment risks 
assumed by the purchaser are sufficient to bring a 
guaranteed investment contract outside Section 
3(a)(8) of the Act must depend on the total mix of 
facts and circumstances associated with the offer and 
sale of the contract, including the emphasis placed 
upon investment present in the attendant sales 
literature and other promotion efforts. In evaluating 
the expectations of the seller and the purchaser, 
economic reality cannot be deduced simply by close 





10For example, if prevailing interest rates were to 
decline significantly during the accumulation period, 
it would be more likely that contract holders not 
prepared to annuitize immediately would leave funds 
on deposit with the insurance company until they 
were ready to convert to an annuity payment. 


11 359 U.S. 65 (1959). 


examination and careful reading of the proposed 
contracts’s express terms.12 All the circumstances, 
including sales literature prepared by the issuer and 
oral and written representations to be made by the 
authorized salespersons, must be considered carefully 
in determining whether a particular insurance or 
annuity contract qualifies for the exemption under 
Section 3(a)(8).19 


In determining whether a particular insurance or 
annuity contract is to be offered and sold as an 
investment, it does not appear appropriate to make a 
sharp distinction between those contracts which have 
participating features and those which do not. Either 
can be promoted as investments, and both could be 
offered and sold in circumstances which would take 
them outside the exemption provided by Section 


"3(a)(8). 


Certain guaranteed investment contracts promise that 
a relatively low rate of interest will be credited on 
accumulating funds but also provide for crediting of 
discretionary excess interest, and the contract is sold 
by placing primary emphasis on the possibility that 
high discretionary interest will be credited. In 
economic reality the insurer issuing such a 
guaranteed investment contract is asking the potential 
purchaser to assume the risk that, after the expiration 
of an initial guarantee period during which high 
discretionary interest will be credited, interest to be 
credited will fall to the much lower guaranteed rate. 





12 Grainger v. State Security Life Insurance Company, 
547 F. 2d 303, rehearing denied, 563 F. 2d 215 (5th 
Cir. 1977). 


13 The mischievous oral comments of a single 
unscrupulous sales person would not, however, 
change the status of a company’s contracts. In 
examining the creation and supervision of marketing 
methods by an insurance company in the context of 
an enforcement proceeding, the Commission would 
take into account how and by whom marketing 
representations were made. However, where an 
extensive or concerted pattern of abusive marketing 
practices exists, the issuing company cannot disclain 
all legal responsibility for those practices; rather, 
consistent with the controlling person liability 
provisions of Section 15 of the Act [15 U.S.C. 770] 
and with the supervisory duties imposed by Section 
15(c) of the Securities Exchange Act of 1934 [15 
U.S.C. 78(0)(c)], and insurance company must be 
assumed to have authorized or condoned representa- 
tions about its product which are used repeatedly and 
disseminated widely. It is the issuer’s responsibility 
to supervise distributors and to see that its contracts 
are offered and sold in a responsible manner. 
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Advertisements sponsored by insurance companies or 
authorized salespersons (such as broker-dealers) 
which emphasize high current discretionary excess 
interest and relegate mention of traditional annuity 
features to fine print must be viewed as intended by 
the sponsors to encourage investment in guaranteed 
investment contracts principally by those investors 
who desire to assume the investment risk discussed 
above because their investment objective is to 
maximize tax-deferred capital accumulation rather than 
to acquire conventional annuity plans. 


Deposit Funds 


Certain deposit fund riders, which may be marketed in 
conjunction with either a life insurance policy or an 
annuity contract, appear to be designed to function as 
an alternative to a bank savings account.14 Such 
arrangements ordinarily provide that: (1) a basic 
premium must be paid for the annuity or life 
insurance; (2) additional sums contributed by the 
investor are held on deposit by the insurance 
company; and (3) interest is credited on such deposits 
at a rate which might change from time to time. The 
contract may provide that sums accumulated during 
the accumulation period may be used, at a later date, 
to purchase an annuity at guaranteed purchase rates 
or to purchase other forms of insurance protection. 
Often, the investor is permitted to withdraw money 
from the deposit fund at will. 


The Commission does not believe that premium 
deposit funds on whole life insurance policies, 
settlement options on insurance or annuity contracts 
which provide for leaving funds on deposit with the 
company, or predated check premium plans! 

generally involve a substantial transfer of investment 
risk to the purchaser of an insurance contract where 
the deposit fund rider is a minor, incidental feature of 





14 Indeed, sales literature used by insurance 
companies promoting deposit funds has referred to 
“pass books” in which the company records deposits 
and withdrawals from the fund. 


15 In certain predated check premium plans, the 
purchaser of a whole life insurance policy writes 
checks for a series of premium payments, dated on 
the dates due, and leaves the checks with the 
insurance company. The insurance company then 
deposits a check each time a premium payments falls 
due. Because the Commission is concerned that it 
may be unfamiliar with all the incidental, ‘‘traditional” 
features of insurance policies, it has instructed the 
Division to respond to no-action requests regarding 
deposit fund riders. 
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another insurance product. However, a deposit fund 
rider which transfers all or substantial investment risk 
to the purchaser of the related insurance product may 
not be offered and sold without compliance with the 
full disclosure and prospectus delivery requirements 
of the Act merely by typing it in some incidental 
manner to an insurance or an annuity contract. 6 Put 
in another way, the fact that a deposit fund rider is 
attached to, or made a non-integral, merely incidental 
feature of, a life insurance or annuity contract entitled 
to rely on Section 3(a)z(8), cannot by itself bring 
within Section 3(a)(8) those deposit fund riders which 
are offered primarily as investments where the 
purchaser assumes substantial investment risks. ! 


Investment Company Act of 1940 


The Investment Company Act of 1940 [15 U.S.C. 80a-1 
et seq.] (“Investment Company Act”) excludes from 
the definition of investment company, “any. . . insur- 
ance company.”'? The term “insurance company” is 
defined in Section 2(a)(17) of the Investment Company 
Act [15 U.S.C. 80a-2(a)(17)]. In order to qualify as an 
insurance company as defined, a business must: (1) 
be organized as an insurance company; (2) have as its 
primary and predominant business activity the writing’ 
of insurance or the reinsuring of risks underwritten 
by insurance companies; and (3) be subject to 
supervision by the insurance commissioner or a 
similar official or agency of a State. Under this 
Statutory test, a company solely engaged in the 
business of offer and selling contracts which are not 
“insurance” and which are securities required to be 
registered under the Act is not an insurance company 
for purposes of the Investment Company Act, and js 
an investment company.! Whether a company which 
issues a variety of contracts, some of which qualify as 
“insurance” or “annuities” and, thus, are exempt 
under Section 3(a)(8) of the Act, would be an 
investment company is a question of fact. A 





16 See letters of April 17, 1973, June 19, 1973, 
November 22, 1974, and February 12, 1975, regarding 
Ideal National Insurance Company and staff 
responses of May 7, 1973, June 25, 1973, December 
16, 1974, and April 21, 1975. 


17 SEC v. United Benefit Life Insurance Company, 387 
U.S. 202 (1967). 


18 Section 3(c)(3) [15 U.S.C. 80a-3(c)(3)]. 


19 See SEC v. Variable Annuity Life Insurance 
Company of America, 359 U.S. 65 (1959); Prudential 
Insurance Company of American v. SEC, 326 F.2d 383 
(1964). 





company’s status will depend, in the final analysis, 
upon its total mix of business and the relationship of 
its securities business to its conventional insurance 
business. 


Accordingly, Parts 231 and 271 of Title 17 of the Code 
of Federal Regulations are amended by adding this 
General Statment of Policy Regarding Exemptive 
Provisions Relating to Annuity and Insurance 
Contracts. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15651A/April 3, 1979 


Administrative Proceeding File No. 3-5621 
In the Matter of 

DYMO INDUSTRIES, INC. 

File No. 81-456 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the Application of Dymo Industries, 
Inc. (the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 1934 Act. 


Since, as the result of a merger, the Applicant is the 
wholly-owned subsidiary of Esselte, AB, it appeared 
to the Commission that granting the requested 
exemption would not be inconsistent with the public 
interest or the protection of investors. 








20 SEC v. United Benefit Life Insurance Company, 387 
U.S. 202 (1967). 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15653A/April 3, 1979 


Administrative Proceeding File No. 3-5635 
In the Matter of 
HUNT BUILDING CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Hunt Building 
Corporation, for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 
Securities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15685/March 30, 1979 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”), the single ten day 
suspension of over-the-counter trading for the period 
commencing at 3:00 p.m. (EST) on March 30, 1979 
and terminating at midnight (EST) on April 8, 1979 of 
the securities of Video Vision, Inc., a New York 
corporation with principal executive offices located at 
127 John Street and 527 Madison Avenue, New York 
City, New York. 


The Commission suspended trading in the securities 
of Video Vision in view of the recent unusual and 
unexplained market activity in the security. 


The price of Video Vision common stock increased 
from $.30 a share in January to a quote of 3 1/4 bid on 
March 23, 1979. The Commission's staff's preliminary 
inquiry indicates that there is no public information 
available which would justify this unexplained 
activity. 


Because of this recent unusual and unexplained 
market activity in Video Vision securities, the Com- 
mission’s staff is conducting an investigation to 
determine whether there may have been violations of 
the federal securities laws. 
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If any broker-dealer or any other person has any 
information which they believe would be useful to the 
Commission relating to this matter, they should 
contact the New York Regional Office of the 
Securities and Exchange Commission at (212) 
264-1634. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be aware of 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the pro- 
visions of such rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
such rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with such rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of such rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15686/March 30, 1979 


(File No. SR-PSD-78-3) 
NOTICE OF FILING OF PROPOSED RULE CHANGE 


BY PACIFIC SECURITIES DEPOSITORY TRUST 
COMPANY 


Pacific Securities Depository Trust Company sub- 
mitted on February 22, 1979, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, amending its Transfer Agent Custodian 
(TAC) Agreement. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 2, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
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submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PSD-78-3. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15687/March 30, 1979 


The Securities and Exchange Commission has ordered 
administrative proceedings pursuant to Section 203 of 
the Investment Advisers Act of 1940 (Act) against 
Hammon Capital Management Corporation, an invest- 
ment adviser with offices at Denver, Colorado, and 
Gabe Hammon, president of that firm. The order for 
proceedings alleges violations of Section 204 of the 
Act, Rules 204-1 and 204-2, recordkeeping provisions 
of the Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15688/March 30, 1979 


Orders have been issued granting the applications of 
the following exchanges to strike the specified issues 
of the indicated companies from listing and registra- 
tion thereon: New York Stock Exchange, Inc.: MBPXL 
CORPORATION—Common Stock ($1 Par Value); P. R. 
MALLORY & CO., INC.—Common Sock ($1 Par 
Value); and PET INCORPORATED—Common Stock 
(No Par Value); $1 Cumulative Convertible Second 
Preferred Stock (No Par Value); $.80 Cumulative 
Convertible Preferred Stock (No Par Value); and 8% 
Sinking Fund Debentures, due March 1, 1991. Pacific 





Stock Exchange, Inc.: AMERICAN CONSUMER 
INDUSTRIES, INC.—Common Stock (No Par Value). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15689/April 2, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


File No. SR-NYSE-77-13 
File No. SR-NYSE-77-14 


ORDER APPROVING CERTAIN PROPOSED RULE 
CHANGES BY THE NEW YORK STOCK EXCHANGE, 
INC. 


On April 18, 1977, the New York Stock Exchange, Inc. 
(the “NYSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), 15 U.S.C. 78s(b), and Rule 19b-4 there- 
under, 17 CFR 240.19b-4, proposed rule changes to 
amend its Constitution, rules and policies relating to 
membership and association with members. Gener- 
ally, the proposed rule changes concerning formation 
and approval of member organizations were filed in 
SR-NYSE-77-14 and the proposed rule changes 
concerning standards for becoming an associated 
person of a member were filed in SR-NYSE-77-13. 
Because the proposed rule changes in these two 
filings are closely related, the Commission has 
considered them together. 


With respect to the proposed rule changes concerning 
membership, the NYSE has stated that their “primary 
purpose...is to eliminate unnecessary language 
...and to organize the various constitutional and 
rule provisions relating to member organization 
formation, approval and changes into a cohesive set 
of requirements.” With respect to the proposed rule 
changes concerning association with members, the 
NYSE has stated that these rules ‘provide a regulatory 
framework to allow the exchange to enforce 
compliance by members and certain persons 
associated with its members with the provisions of 
the Act, and certain Rules of the Exchange.” 


Notice of the proposed rule changes together with the 
terms of substance, was given in Securities Exchange 
Act Release Nos. 13468 (Apr. 25, 1977) and 13469 


(Apr. 25, 1977) and was published in the Federal 
Register (42 FR 22442, 22446). Interested persons 
were invited to submit written data, views and argu- 
ments by May 24, 1977. Three letters of comment have 
been received. On January 15, 1979, the NYSE filed 
amendments to both SR-NYSE-77-13 and 77-14. Those 
amendments are technical in nature. Certain proposed 
rule changes were withdrawn; others were amended to 
reflect changes previously approved by the 
Commission; and others were amended to clarify the 
intent of the proposed rule changes. 


The Commission has determined at this time to 
approve certain of the proposed rule changes 
contained in SR-NYSE-77-13 and SR-NYSE-77-14 and 
to defer action on other proposed rule changes con- 
tained in those filings pending further review of those 
changes in light of problems they appear to raise 
under the Act. The proposed rule changes for which 
commentators have raised legal and policy questions 
are among those on which action is being deferred. 
The changes being approved contribute to the fair 
administration of the NYSE, conform certain of the 
NYSE’s rules to the requirements of the Act, as 
amended, and the rules thereunder, and generally 
eliminate restrictions upon membership or associa- 
tion with a member that are not required by the Act. 


The changes in SR-NYSE-77-13, relating primarily to 
associated persons of NYSE members, which the 
Commission is today approving, are: (1) deletion of 
the requirement that allied members and officers of a 
member corporation be “holders of voting stock” and 
related changes as reflected in numerous constitu- 
tional and rule provisions,' (2) a revision of the 
definition of control (and related changes) to conform 
it to the definition of control in Securities Exchange 
Act Rule 1992-1 2 (3) a revision in the definition of the 
term “allied member” to include certain employees 
who control a member firm and the deletion of various 
factors pertinent to whether certain employees of a 
member corporation may become allied members, (4) 
the deletion, repositioning and revision of conditions 





1See Art. |, Secs. 3(d) and (f); Art, IX, Secs. 4 
(redesignated 6), 14 (redesignated 10), and 15 
(redesignated 11); Art. XI, Secs. 2, 3 and 5; Rules 
104A; 123A; 301; 301.34; 302; 303.20; 314.12; 314.14; 
314.15; 314.16; 4409.10; 4401.10; 4401.20; 4401.30; 
440J.10; 440J.30; 440L.10; 440L.20; 440L.30; 440M.10; 
440M.20; 440m.30; and 460. 


2See Act. 1, Sec. 3(h) and Rule 2. See a/so Art. |, Sec. 
3(d); Art. IX, Sec. 7(b)(3); and Rule 304A. 


3See Art. |, Sec. 3(d). 
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for approval as an allied member, including various 
requirements applicable to all allied members,4 (5) 
deletion of the definition of the term “parent,”9 (6) 
addition of a definition for the term “person,”© (7) the 
repositioning of certain requirements governing 
“member corporation” approval,’ (8) the repositioning 
and revision of various requirements applicable to the 
formation and admission of ‘member organizations,” 
(9) the repositioning of a provision relating to the 
death of the sole member in a member corporation, 
and (10) various cross referencing changes. 


As noted above, the Commission is deferring final 
action on other proposed rule changes contained in 
SR-NYSE-77-13 in order to study these proposals 
more extensively. The proposed rule changes for 
which action is being deferred are (1) revisions to the 
definition of the term “approved person,”'' (2) the 
proposed definition of the term “engaged in a 
securities or kindred business,”!2 (3) revisions to 
rules relating to conditions for approval of and 
requirements applicable to “approved persons,”13 (4) 
deletion of a requirement concerning the composition 
of the board of directors of a member corporation, 
and (5) revisions to rules concerning approval of 
“members” and “allied members.”15 





4See Art. IX, Secs. 9 and 10; Art. XI, Secs. 9, 10, 11, 
12 and 13; Proposed Rule 304(b), (c), (d), (e), (f), and 
(g); Proposed Rule 304.10; Proposed Rule 304.11; 
Rule 312.18; Rule 312.20; and Rule 312.22. 

5See Rule 2. 

Sia. 

7See Art. IX, Section 7(I). 


8See Proposed Rule 311(b)(2), (b)(3) and Proposed 
Rule 311.11; and Rule 312.16. 


9See Art. IX, Sec. 13. 

10See Art. |, Secs. 3(c), (d) and (f). 

11 See Art. 1, Sec. 3(g). 

12See Rule 2. 

13S¢e Art. IX, Section 11; Proposed Rule 304(a); 
proposed Rule 304(h), Rule 311(b), proposed Rule 
311(b)(1), and proposed Rule 311(b)(4). 


14See Art. 
311(b)(1). 


IX, Sec. 7(b)(1) and proposed Rule 


15See Art. IX, Sec. 8 and proposed Rule 312(e). 
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The changes in SR-NYSE-77-14 relating primarily to 
the formation and approval by the NYSE of a “member 
organization” that the Commission is today approving 
are: (1) the repositioning of and conforming changes 
to various provisions relating to formation and 
approval of ‘‘members” and ‘‘member organiza- 
tions,”16 (2) the repositioning of, and conforming 
changes in, various provisions relating to changes in 
“member organizations” having a bearing upon the 
member’s approved status,!” and (3) miscellaneous 
other conforming and renumbering changes. ! 


The Commission is also deferring final action on other 
proposed rule changes in SR-NYSE-77-14 in order to 
study these proposals more extensively. The proposed 
rule changes for which action is being deferred are: 
(1) revisions to various provisions concerning 
formation and approval of “member organizations” 
with respect to such requirements as the role of 
principal executive officers and the primary purpose of 
a member organization, 'Y and (2) revisions to various 
provisions relating to changes in “member organiza- 
tions” having a bearing upon the member’s approved 
Status. 


With respect to those proposed rule changes 
referenced above that the Commission is today 





16see Art. IX, Secs. 7(a), 7(b)(6), 7(c), 7(e), and 
13; Rule 311(a); proposed Rule 311(b)(7); proposed 
Rule 311(c); proposed Rule 311(d) (Rule 311(d) 
provides that approval by the NYSE as a member 
corporation constitutes only a revocable privilege and 
confers no right or interest to continue as a member 
corporation. The NYSE’s authority to revoke member- 
ship is, of course, subject to the requirements of the 
Act, in particular Sections 6 and 19 thereunder.); 
proposed Rule 311(h); proposed Rule 311.11; 
proposed Rule 311.12; proposed Rule 311.13; 
proposed Rule 311.14; proposed Rule 311.15; Rule 
312.16; Rule 312.17; Rule 312.24; Rule 312.26; Rule 
313.18; Rule 313.21; Rule 313.24; Rule 313.25; Rule 
316; and Rule 404. 


17See Art. IX, Sec. 7(g); Rules 312(a) and (b); 
proposed Rule 312(d); proposed Rule 312(i); Rule 
312.10; Rule 320(c); Rule 320(f); and Rule 320(h). 


18See Art. IX, Secs. 3 and 12. 

19See Art. IX, Secs. 7(b)(4), (b)(5) and 7(h); proposed 
Rules 311(b)(5) and (b)(6); proposed Rule 311(e); and 
proposed Rule 311.16. 


20See proposed Rules 312(g), (h), (j) and (k); and 
Rules 320(a), (b), (d), (e), (g) and (i). 





approving,2’ the Commission finds that such 
proposed rule changes as set forth in File Nos. 
SR-NYSE-77-13 and 77-14, as amended, are 
consistent with the requirements of the Act and rules 
and regulations thereunder to national securities 
exchanges. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, 15 U.S.C. 78s(b)(2), that the pro- 
posed amendments to the rules enumerated above, 
except those with respect to which the Commission 
has deferred action, be and they hereby are, 
APPROVED. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15690/April 2, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-79-6 


The Midwest Stock Exchange, Incorporated (the 
“MSE”) submitted on March 12, 1979, a proposed rule 
change under Rule 19b-4. On March 26, 1979, the MSE 
filed Amendment No. 1 to the proposed rule change. 
As amended, the proposal would add a new Section 
(2)(a) to Article XX, Rule 25 of the MSE rules. The new 





21See ns. 1-10 and 16-18. The article and rule 
numbers appearing throughout this release refer to 
article and rule numbers as they appear in 
SR-NYSE-77-13 and SR-NYSE-77-14. 


22This finding constitutes approval only of the 
specific additions and deletions made in the cited 
rules in File Nos. SR-NYSE-77-13 and 77-14 and thus 
should not be construed as a statement by the 
Commission that any such rule, as amended, has 
necessarily been brought into full compliance with the 
Act. See Section 31(b) of the Securities Acts Amend- 
ments of 1975 (Pub, L. 94-29 (June 4, 1975)) and 
Securities Exchange Act Release Nos. 13027 (Dec. 1, 
1976) and 12157 (Mar. 2, 1976). 


section would require that orders to be executed 
pursuant to Section 11(a)(1)(G) of the Act and Rule 
11a1-1(T) thereunder (““G Orders”), bear an identifying 
notation, to enable the executing member to disclose 
to the trading crowd that such an order is subject to 
those provisions. Additionally, a new Rule 13 would 
be added to Article IX of the MSE rules, which would 
require that member executing a G order clearly 
announce to the trading crowd that he is representing 
a G order in order that the yielding requirements of 
Section 11(a)(1)(G) of the Act and Rule 11a1-1(T) 
thereunder may be complied with.1 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 2, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-MSE-79-6. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 





1This proposal has been submitted pending final 
approval of the Board of Governors of the MSE. The 
MSE, therefore, has consented to an extension of the 
time periods specified in Section 19(b)(2) of the Act 
for Commission action on the proposal. Additionally, 
the MSE intends to submit shortly a new proposal to 
amend its Article XXI, Rule 19, to bring such rule into 
compliance with Section 11(a)(1) of the Act. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15691/April 3, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6049/April 3, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15692/April 3, 1979 


Administrative Proceeding File No. 3-5577 
In the Matter of 

ARNOLD & CO., INC. 

(BD 8-16790) 

RICHARD J. ARNOLD 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


These are broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”)! 
with respect to Respondent Arnold & Co., Inc. 
(“Registrant”), a broker-dealer registered pursuant to 
Section 15(b) of the Exchange Act, and Richard J. 
Arnold, president, treasurer, director and majority 
shareholder of Registrant. On July 31, 1978 and 
October 19, 1978, the United States District Court for 
the District of New Jersey appointed a temporary 
receiver and a receiver, respectively, to liquidate, 
among other things, Registrant’s business. 





lin the Matter of Arnold & Co., Inc. et al., instituted 
on October 30, 1978. 


2SEC v. Arnold & Co., Inc. et al., Civil Action File No. 
78-1613 (D.N.J. 1978). 
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Without admitting or denying the allegations 
contained in the order for proceedings instituting 
these proceedings (“Order”), the receiver, pursuant to 
court authorization, has waived any objections to which 
he may be entitled to: (1) findings of violations by 
Registrant of the securities laws as alleged in the 
Order; and (2) the entry of an order revoking 
Registrant’s broker-dealer registration. Additionally, 
Respondent Arnold, without admitting or denying the 
allegations in the order and any findings made by the 
Commission based upon the order, has submitted an 
offer of settlement which the Commission has deter- 
mined to accept. 


On the basis of the order, the receiver's consent, and 
Arnold’s offer of settlement, it is found that: (1) on or 
about July 31, 1978 the United States District Court 
for the District of New Jersey issued a final judgment 
of permanent injunction, pursuant to the consents of 
Registrant and Arnold, entered without admitting or 
denying the substantive allegations of the Com- 
mission’s complaint, enjoining Registrant from 
violating, and Arnold from aiding and abetting 
violations of, Sections 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15c3-1, 17a-3 and 17a-11 
thereunder; and (2) during the period from on or about 
January 22, 1974 to on or about July 17, 1978, 
Registrant and Arnold willfully violated Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder in that 
Arnold, as an officer and director of Registrant, by 
use of the means and instrumentalities of interstate 
commerce and of the mails, in connection with the 
purchase and sale of government obligation 
securities, directly and indirectly employed manipula- 
tive and deceptive devices and contrivances and 
employed devices, schemes and artifices to defraud, 
made untrue statements of material facts and omitted 
to state material facts necessary in order to make the 
statements made, in light of the circumstances under 
which they were made, not misleading and engaged in 
acts, practices and a course of business which 
operates or would operate as a fraud or deceit. As a 
part of aforesaid conduct, Arnold, as an officer of 
Registrant, would and did, among other ‘things: (1) 
solicit and receive monies totalling approximately 
$4,500,000 from a customer of Registrant for the 
purpose of government obligation securities; and (2) 
after purchasing those government obligation 
securities, convert them to the use of Registrant and 
Arnold. 


In view of the foregoing, it is in the public interest to 
(1) revoke Registrant’s broker-dealer registration and 
(2) impose the sanction specified in Arnold’s offer of 
settlement. 


Accordingly, IT IS ORDERED that, 





A. The broker-dealer registration of Arnold & Co., 
Inc. be, and it hereby is, revoked, except that Arnold 
& Co., Inc. shall be deemed a registered broker and 
dealer for the limited purpose of permitting the 
receiver appointed pursuant to court order, and any 
successor to him, to engage in those activities of the 
receiver, as delineated by court order, necessary and 
appropriate for the continuing liquidation of Arnold & 
Co., Inc.; and 


B. Richard J. Arnold be, and he hereby is, barred 
from being associated in any capacity with any 
broker-dealer, investment company, investment 
adviser or municipal securities dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15693/April 3, 1979 


A notice has been issued giving interested persons 
until April 30 to comment on the application 
requesting withdrawal of the common stock (par value 
$.50) of TRICO INDUSTRIES, INC. from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15694/April 3, 1979 


Administrative Proceeding File No. 3-5681 

In the Matter of 

AMERICAN MEDICORP, INC. 

(81-487) 

Application pursuant to Section 12(h) of The 1934 Act 
The Securities and Exchange Commission has issued 


a notice giving interested persons until April 23, 1979 
to request e hearing on an application by American 


Medicorp, Inc. (the “Applicant’), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of that Act. 


The Applicant became a wholly-owned subsidiary of 
Humana Inc. as the result of a merger, and was 
thereafter dissolved. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15695/April 3, 1979 


Administrative Proceeding File No. 3-5656 

In the Matter of 

UNITED TECHNOLOGIES CORPORATION 

(81-395) 

Application pursuant to Section 12(h) of the 1934 Act 


The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an application by United 
Technologies Corporation (the “Applicant”) pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, for an order exempting the Applicant’s wholly- 
owned subsidiary AMBAC Industries Incorporated 
(AMBAC) from the reporting requirements of Sections 
13 and 15(d) of that Act. 


AMBAC became the Applicant’s wholly-owned 
subsidiary as the result of a merger. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15696/April 3, 1979 


Administrative Proceeding File No. 3-5664 

In the Matter of 

SECURA CORPORATION 

Application pursuant to Section 12(h) of the 1934 Act 
SEC DOCKET/201 





The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an application by Secura 
Corporation (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of that Act. 


The Applicant is now a wholly-owned subsidiary of 
Integon Corporation, as a result of the purchase of all 
of the Applicant’s outstanding common stock by 
Integon Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15697/April 3, 1979 


Administrative Proceeding File No. 3-5658 
In the Matter of 
NATIONAL RECREATION PRODUCTS, INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an application by National 
Recreation Products, Inc. (“Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting Applicant from filing periodic 
reports pursuant to Sections 13 and 15(d) of that Act. 
On December 27, 1978, Applicant became a wholly 
owned subsidiary of Fuqua Industries, Inc. as the 
result of a merger. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15698/April 3, 1979 


Administrative Proceeding File No. 3-5673 
In the Matter of 
RESERVE OIL, INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 
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The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on the application by Reserve Oil, 
Inc. (the “Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an order 
exempting Applicant from the reporting provisions of 
Section 15(d) of that Act. 


Pursuant to a statutory merger effected on December 
13, 1978, Applicant issued Series A and Series B 
8-1/2% Notes as partial consideration for the 
exchange of the outstanding stock of Flynn Energy 
Corporation. As a result of this merger, Flynn Energy 
Corporation is now a wholly owned subsidiary of 
Applicant, which is in turn a wholly owned subsidiary 
of Reserve Oil and Gas Company. The parent 
company, Reserve Oil and Gas Company, is a 
reporting company under the Securities Exchange Act 
of 1934 and has unconditionally guaranteed payment 
of principal and interest on the Notes. In view of these 
facts, Applicant believes that the cost of filing 
additional reports required by Section 15(d) is dispro- 
portionate to any benefit to the public. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15699/April 3, 1979 


Administrative Proceeding File No. 3-5627 

In the Matter of 

DOWNE COMMUNICATIONS, INC. 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an Application by Downe 
Communications, Inc. (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an order exempting 
the Applicant from the provisions of Sections 13 and 
15(d) of the 1934 Act. 


The Applicant states that the Charter Company owns 
all of its outstanding Common Stock as the result of a 
merger on March 31, 1978, and that there are less than 
200 holders of its 6-1/2% Subordinated Convertible 
Debentures due December 1, 1988, as the result of a 
tender offer commenced by the Applicant on 
November 1, 1978. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15700/April 3, 1979 


Administrative Proceeding File No. 3-5667 

In the Matter of 

BERTEA CORPORATION 

File No. 81-448 

APPLICATION PURSUANT TO SECTION 12(h) 

The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an application by Bertea 
Corporation (“Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act 01934 for an order 


exempting Applicant from the provisions of Section 
15(d) of that Act. 


The Applicant, which became a wholly-owned sub- 
sidiary of Parker-Hannifin Corporation on December 
1, 1978, no longer has any publicly traded securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15701/April 3, 1979 


Administrative Proceeding File No. 3-5684 
File No. 3-5684 
In the Matter of 
STANDARD PACKAGING CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until April 23, 1979 
to request a hearing on an application of Standard 
Packaging Corporation, (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934 
for an order exempting the Applicant from the 
reporting requirements of Section 13 of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15702/April 4, 1979 


ACCOUNTING SERIES 
Release No. 263/April 4, 1979 


Administrative Proceeding File No. 3-5171 
In the Matter of 

S.D. LEIDESDORF & CO. 

ORDER TERMINATING PROCEEDING 


On February 16, 1977 the Commission issued 
Accounting Series Release No. 209 (“ASR 209”) 
instituting and simultaneously settling administrative 
proceeding number 3-5171, “In the matter of S.D. 
Leisdesdorf & Co. (“Leidesdorf”) that accounting firm 
agreed to an examination of the manner in which it 
conducts its audit practice with respect to public 
companies. 


That examination was still in progress on July 7, 1978 
when Leidesdorf announced a combination of its 
practice with that of another accounting firm. Shortly 
thereafter, the Committee performing the examination 
terminated its work. At the time, the Committee’s 
examination was not sufficiently complete for it to 
express an opinion on the quality control system of 
Leidesdorf as originally contemplated. However, the 
Committee rendered a report dated July 18, 1978 
indicating that the review had been terminated and 
that: “...nothing came to our attention which 
would indicate that the system of quality control in 
effect for Leidesdorf’s SEC audit practice for the year 
ended January 31, 1978 was not adequate to provide 
Leidesdorf with reasonable assurance of conforming 
with the standards of the profession.” 


The Commission does not believe any further action 
to be necessary in the public interest in this 
proceeding. Accordingly, it is hereby ORDERED that 
this proceeding be terminated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15703/April 4, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY BOSTON STOCK EXCHANGE CLEAR- 
ING CORPORATION 


(File No. SR-BSECC-79-1) 


Boston Stock Exchange Clearing Corporation 
submitted on March 8, 1979 a proposed rule change 
concerning the establishment of fees for the clearance 
and settlement of trades made through the Inter- 
market Trading System (ITS). 


The foregoing rule changes has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 9, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-BSECC-78-3. 


Copies of the submission will accompanying exhibits, 
and of all written comments will be available for 
public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20980/March 30, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 10004 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 24009 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 41101 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-6082) 


SUPPLEMENTAL ORDER AUTHORIZING CHANGES 
IN LINES OF CREDIT WITH BANKS, AND CREATION 
OF MONEY MARKET FACILITIES 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, and Appalachian Power 
Company (‘‘Appalachian”), Indiana and Michigan 
Electric Company (“I&M”), Ohio Power Company 
(“Ohio Power’), and Kentucky Power Company 
(“KPCO”), AEP’s subsidiary electric utility companies, 
have filed with this Commission a_ post-effective 
amendment to an application-declaration previously 
filed with this Commission pursuant to Sections 6(b) 
and 12 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50 promulgated thereunder 
concerning the following proposed transactions. 


By prior order in this proceeding (HCAR No. 20635, 
January 5, 1978), AEP was authorized to issue and 
sell, from time to time, prior to January 1, 1979, 
short-term notes and commercial paper, to banks, and 
to a dealer in commercial paper respectively, in an 
amount of up to $165,000,000, such notes maturing 
no later than June 30, 1979. A further order of this 
Commission authorized the issuance and sale of such 
notes prior to January 1, 1980 (HCAR No. 20865, 
December 29, 1978). 


AEP now proposes lines of credit as follows: 





Name Amount 
Chemical Bank, New York, N.Y. 
The Chase Manhattan Bank (National 
Association), New York, N.Y. 
Manufacturers Hanover Trust 
Company, New York, N.Y. 
Morgan Guaranty Trust Company 
of New York, New York, N.Y. 
Bankers Trust Company, 
New York, N.Y. 
The Bank of New York, 
New York, N.Y. 
The Cleveland Trust Company, 
Cleveland, Ohio 
First Pennsylvania Bank and Trust 
Company, Philadelphia, Pa. 
Mellon Bank, N.A., Pittsburgh, Pa. 


$45,000,000 
40,000,000 
25,000,000 
22,000,000 


9,000,000 


6,000,000 
13,000,000 


9,000,000 
9,000,000 
Total $178,000,000 
AEP also proposes to create money market facilities 
in an aggregate amount of $25,000,000, at the 

following banks: 
Name Amount 


Credit Lyonnais, New York, N.Y. 
Bank of Nova Scotia, New York, N.Y. 


$15,000,000 
$10,000,000 


$25,000,000 


These money market facilities do not represent a 
formal commitment or engagement by these banks to 
AEP, but represent merely the ability of AEP to 
request unsecured borrowings, in the form of 
promissory notes, on a case-by-case basis. These 
money market facilities are available for unsecured 
borrowings in domestic U.S. dollars and/or in euro- 
dollars for periods of up to 180 days after the date of 
issuance, and any such borrowings will be prepayable 
by AEP at any time without premium or penalty. No 
compensating balances are required. The interest rate, 
which is presently to be negotiated on a case-by-case 
basis (using a 360 day year), is pegged to either the 
London Interbank Offering Rate (LIBOR) plus a 
designated percent, if the borrowings are made in 
eurodollars, or ta a designated percent of the bank’s 
prime rate,’if the borrowings are made in U.S. dollars. 
Interest rates on these notes will be lower than the 
effective interest rates for bank borrowings made from 
those banks listed above, including the effect of any 
compensating balances and fees paid. 


In all other respects the previous order of this 
Commission remains unchanged. 


No additional fees or expenses will be incurred in 
connection with the proposed transaction. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder thai said application- 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20981/March 30, 1979 


In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 

20 Montchanin Road 

Wilmington, Delaware 19807 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
COLUMBIA GAS OF OHIO, INC. 

99 North Front Street 

Columbus, Ohio 43215 
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COLUMBIA GAS TRANSMISSION CORPORATION 
1700 MacCorkle Avenue, S.E. 
Charleston, West Virginia 25314 


COLUMBIA GULF TRANSMISSION COMPANY 
3805 West Alabama Avenue 

Houston, Texas 77027 

COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 

340—17th Street 

Ashland, Kentucky 41101 

COLUMBIA COAL GASIFICATION CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 


20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6282) 


NOTICE OF PROPOSED INTRASYSTEM FINANCING 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, and its subsidiary companies named above 
have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Sections 
6(b), 9, 10, 12(b) and 12(f) of the Act and Rules 43, 45 
and 50(a)(3) promulgated thereunder as applicable to 
the following proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


It is proposed that certain subsidiaries of Columbia 
listed below issue and sell to Columbia prior to April 
1, 1980, common stock (“Common Stock”) and 
installment promissory notes (collectively, the 
“Installment Notes”) up to the amounts indicated. 


Installment 


Equity 





No. of Par 
Shares Value 


Aggregate 
Amount 


Notes 


Aggregate 


Amount 





$ 


Columbia of 
Kentucky 
Columbia of 


Columbia of 

Maryland 
Columbia of 

New York 

Columbia of 

Pennsylvania .. 

Columbia of 
Virginia 

Columbia of West 

Virginia 

Columbia 

Transmission .... - 
Columbia Gulf .... - 
Development U.S. . - 
Development Canada 460,000 
Hydrocarbon - 
Inland 30,000 
Coal Gasification. 400,000 


$ 


14,700,000 


11,500,000 


300,000 
10,000,000 


$ 


1,400,000 
12,100,000 
900,000 
500,000 
9,900,000 
600,000 
9,700,000 
55,000,000 


40,000,000 
26,000,000 


2,200,000 
2,000,000 
10,000,000 


1,400,000 
12,100,000 
900,000 
500,000 
9,900,000 
600,000 
24,400,000 
55,000,000 
40,000,000 
26,000,000 
11,500,000 
2,200,000 


2,300,000 
20,000,000 
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36 500,000 


170,300,000 


206,800,000 








The Installment Notes will be nonregistered and dated 
the date of their issue. The principal amounts will be 
due in twenty (20) equal annual installments in March 
31st of each of the years 1981 to 2000, inclusive. 
Interest on all notes will accrue from the date of 
issuance and is to be paid semi-annually in 
accordance with the provisions of said note on the 
unpaid principal thereof until fully paid. The interest 
rate will be the actual cost of money to Columbia with 
respect to its last sale of debentures prior to the 
issuance of said Notes, decreased by an amount 
necessary in order that the interest rate be a multiple 
of 1/10th of 1%. Columbia sold $75,000,000 principal 
amount of debentures on May 19, 1976 (HCAR No. 
19518), at a cost of money of 9.327%, and may sell 
additional long-term securities during the financing 


Additions 


period. The Installment Notes to be issued initially 
will, therefore, bear an interest rate of 9.3% and 
Installment Notes to be issued subsequent to 
Columbia’s future financings will carry an interest rate 
related to the !ast such sale of securities prior to the 
issuance of said Notes. None of the Installment Notes 
will be purchased by Columbia subsequent to March 
31, 1980. 


It is stated that the proceeds from the issuance and 
sale of the Common Stock and Installment Notes, 
together with funds, generated from internal sources, 
will be used to finance these subsidiaries’ capitai 
expenditure programs and corporate needs which 
involve estimated expenditures for 1979 as follows: 


Net 
Salvage 
and Non- Capital 
Cash Items Expenditures 


Net 
Gross 





Columbia 
Columbia 
Columbia 
Columbia 
Columbia 
Columbia 
Columbia 


of Kentucky 

of Ohio 

of Maryland 

of New York 

of Pennsylvania .... 
of Virginia 

of West Virginia ... 
Columbia Transmission 
Columbia Gulf 

Development U. S. 

Development Canada 

Columbia LNG 

Hydrocarbon 

Inland 

Coal Gasification 


2,210,000 
20,013,000 
1,258,000 


11,113,000 


5,809, 000 
133,911,000 
56,517,000 
86,881, 000 
17,623,000 - 
2,714,000 
2,106,000 
3,613,000 
20,676,000 


$ $ $ 


67,000 
223,000 
(24,000) 
(33,000) 
(59,000) 

(6,000) 
431,000 
24,842,000 
1,304,000 


2,143,000 
19,790,000 
1,282,000 
770,000 
11,172,000 
992,000 
5,378,000 
109,069,000 
55,213,000 
86,881,000 
17,623,000 
2,597,000 
1,837,000 
3,071,000 
18,548,000 


737,000 


986,000 


117,000 
269,000 
542,000 

2,128,000 





Totals 


366 , 167,000 


Piette Hea LA De 


29 801,000 


336,366,000 





The projected net capital expenditures for 1979 for the 
entire Columbia system are estimated at $336,888,- 
000. This amount includes expenditures for projects 
to maintain and/or increase Columbia’s gas supply 
reserves which are estimated to approximate 
$186,849,000 or 55% of the system’s net capital 
expenditures. The expenditures for such projects 
include advances to producers, new gas transporta- 
tion facilities, liquefied natural gas regasification 
facilities, the exploration for and development of gas 
reserves, and the research and development of the 
gasification of coal. 


By order dated December 31, 1974 (HCAR No. 18749), 
the Commission approved the joint development 


agreement (“Agreement”) entered into on May 15, 
1974, by Columbia’s wholly owned subsidiary, 
Columbia Coal Gasification Corporation (“CG”) and 
the Carter Oil Company (“Carter’). The Agreement 
was entered into subject to Commission approval and 
provided for the joint development of two West 
Virginia coal mines. The first mine is being developed 
in Wayne County, West Virginia. It is stated that 
delays caused by the coal strike and difficulties in 
securing a permanent power supply will prevent any 
substantial production in 1979. Current expectations 
are that development mining will commence in 
mid-1979, with the first commercial production 
occuring near the end of the year or early in 1980. 
When in full operation, the mine will produce 
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approximately 2.2 million tons per year. A decision on 
start of a second mine has been deferred because of 
uncertainties about market demand for the type of 
low-sulphur coal to be produced. Approximately 200 
million tons of low-sulphur coal located in Wayne and 
Lincoln counties, West Virginia, are dedicated to the 
Columbia-Monterey venture. Studies continue on the 
development of an additional 275 million tons of 
proven low-sulphur coal reserves which Columbia 
owns in the same area of West Virginia. The 
application-declaration states that approximately 120 
million tons of these reserves are being offered to 
interested parties on a lease-royalty basis. The 
Commission’s order of December 31, 1974 (HCAR No. 
18749) authorized the issuance and‘sale from time to 
time through December 31, 1975, by CG of up to 
$11,000,000 of its securities to Columbia for the 
development and operation of the West Virginia 
mines. That order further stated that the balance of 
the required financing would be the subject of future 
applications to the Commission. The Commission 
subsequently authorized additional capital expendi- 
tures for the years 1976, 1977, 1978, and through 
March 31, 1979 (HCAR Nos. 18978, 19996, and 20523, 
respectively). CG has expended $24,876,454 through 
December 31, 1978, and anticipates additional capital 
expenditures of $17,540,000 for the year 1979. It is 
expected that the total capital cost for the Wayne 
mine will be $146,000,000. CG’s proportionate share 
would be $73,000,000. CG now proposes to issue up 
to $20,000,000 of securities to Columbia, including 
$17,540,000 for mine development. 


It is also proposed that Columbia advance on open 
account to certain subsidiaries, and have outstanding 
from time to time, up to an aggregate amount of 
$306,400,000 to finance the purchase by such sub- 
sidiaries of underground storage gas_ inventories, 
miscellaneous other inventories and for short-term 
seasonal purposes. 


It is stated that the .most-economical method of 
financing these inventories and other short-term 
seasonal requirements of subsidiary companies is to 
provide such funds on a short-term basis, to be taken 
as needed during the summer months and to be 
repaid during the winter from the proceeds of the sale 
of gas. It is further stated that the most feasible 
manner of accomplishing such short-term financing is 
to borrow the funds from Columbia. 


The proposed advances will be limited to the amount 
of each subsidiary’s estimated short-term financing 
requirements as shown below: 


Columbia of Ohio 
Columbia of West Virginia 
Columbia of Kentucky 
Columbia of Virginia 


$95,400,000 
25,500,000 
12,500,000 
1,600,000 


208/SEC DOCKET 


Columbia of Pennsylvania 
Columbia of Maryland 
Columbia of New York 
Columbia Transmission 
Hydrocarbon 

Columbia LNG 


27,700,000 
1,500,000 
3,800,000 

120,000,000 
3,400,000 
15,000,000 


$306,400,000 


The open account advances will initially bear interest 
at the rate in effect from time to time at the agent 
bank for Columbia’s short-term loan line of credit. 
Interest charges to the Subsidiaries subsequently will 
be adjusted, after the storage financing period, to the 
effective cost of money Columbia achieves on its 
short-term borrowing for this purpose. Substantially 
all of such advances are expected to be taken down by 
December 31, 1979, however, a portion may be taken 
down during the period January 1, 1980, through May 
31, 1980. The funds would be advanced, repaid and 
reborrowed, as required from time to time for periods 
not exceeding one year from the date of each advance. 
All such advances are to be repaid on or before May 
31, 1980. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$13,000, including charges for services of Columbia 
Gas System Service Corporation estimated at $6,600. 
It is stated that authorization for the sale of securities 
is required from the various state public utility 
regulatory commissions for Columbia of Kentucky, 
Columbia of Ohio, Columbia of New York, Columbia 
of Pennsylvania, Columbia of Virginia and Columbia 
of West Virginia. It is further stated that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. It is stated that the issuance of the 
Installment Notes and Common Stock by subsidiaries 
is excepted from the competitive bidding require- 
ments of Rule 50 by reason of paragraph (a)3) thereof 
since the acquisition by Columbia of the Installment 
Notes and Common Stock will have been approved by 
this Commission pursuant to Section 10 of the Act. It 
is further requested that the applicants be authorized 
to file certificates under Rule 24 with respect to the 
proposed transactions on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 26, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 





such request should be served personally or by mail 

upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20982/March 30, 1979 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-6279) 


NOTICE OF PROPOSED INCREASE IN AUTHORIZED 
SHARES OF PREFERRED STOCK, PROPOSAL BY A 
SUBSIDIARY FOR INCREASE IN SHARES OF 
COMMON STOCK, PROPOSAL BY A SUBSIDIARY TO 
AMEND ITS CHARTER TO ELIMINATE THE RIGHT OF 
ITS PREFERRED STOCKHOLDERS FROM VOTING 
ON FUTURE INCREASES IN AUTHORIZED SHARES 
OF PREFERRED STOCK, AND ORDER AUTHORIZING 
A SOLICITATION OF PROXIES IN CONNECTION 
WITH THE PROPOSED TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL”), Public Service Company of 
Oklahoma (‘‘PSO”’), Southwestern Electric Power 
Company (“SWEPCO”) and West Texas Utilities 
Company (“WTU”) (called collectively the “Com- 
panies”), each an electric utility subsidiary of Central 
and South West Corporation, a registered holding 
company, have filed an application-declaration, as 
amended with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) 
designating Sections 6(a), 7, 12(c), and 12(e) of the 
Act and Rules 50, 62, and 65 promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, as amended, which is summarized below, 
for a complete statement of the proposed trans- 
actions. 


The companies herein proposes to amend their 
respective charters to increase there authorized 
Preferred Stock as follows: 


Number of Shares ($100 Par Value) 





Presently Authorized 





Additional Shares To 
Be Authorized 


Total Shares To 
Be Authorized 





CPE 
PSO 
SWEPCO 
WTU 


675,000 
700,000 
860,000 

60,000 





760,000 
900,000 
600,000 
250,000 


1,435,000 
1,600,000 
1,460,000 

310,090 
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PSO further proposes to increase its authorized 
common stock $15 par value, from 11,000,000 to 
18,500,000 shares. PSO presently has 10,482,000 
shares of common stock issued and outstanding. 


SWEPCO proposes to amend its charter to eliminate 
the right of its Preferred Stock as a class to vote with 
respect to any future increase in authorized Preferred 
Stock. SWEPCO proposes to eliminate this right 
through the affirmative vote of the holders of at least 
two-thirds of its Preferred Stock. If the proposal is 
approved, SWEPCO as a company chartered under 
Delaware law, may increase authorized Preferred 
Stock in the future by vote only of the common 
stockholders. 


The Companies herein are seeking authorization for 
Preferred Stock, and in the case of PSO, Common 
Stock, projected to be issued over the next five years. 
The actual issuance of Preferred Stock or Common 
Stock would continue to be the subject of approval of 
this Commission in each particular instance. The 
Companies state that this five-year authorization is, 
among other things, necessary to save the 
considerable expense involved in proxy solicitations 
and to increase their flexibility in order to meet future 
financing plans. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. No state commission, and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not !ater than April 26, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues or fact or law raised by said 
application-declaration, as amended, which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended or as it may be further amended may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
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including the date of the hearing (if ordered) and any 
postponements thereof. 


It appearing to the Commission that the Companies’ 
application-declaration as amended regarding the 
proposed solicitation of proxies should be granted 
and permitted to become effective forthwith pursuant 
to Rule 62. 


IT 1S ORDERED that the application-declaration as 
amended regarding the proposed solicitation of 
proxies be, and hereby is, granted and permitted to 
become effective forthwith pursuant to Rule 62 and 
that jurisdiction be, and hereby is, reserved with 
respect to the fees and expenses thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20983/March 30, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST FUELS, INC. 
Golden, Colorado 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


PUBLIC SERVICE COMPANY OF OKLAHOMA 


ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6235) 


SUPPLEMENTAL ORDER AUTHORIZING FUEL EX- 
PLORATION AND DEVELOPMENT BUDGETS 


Central Power and Light Company (“CPL”), Public 
Service Company of Oklahoma (“PSO”), Southwestern 
Electric Power Company (“SWEPCO”) and West Texas 
Utilities Company (“WTU”), each an electric utility 





subsidiary of Central and South West Corporation 
(“CSW”), a registered holding company, together with 
Central and South West Fuels, Inc. (“CSWF”), a fuel 
subsidiary of CPL, PSO, SWEPCO and WTU, and Ash 
Creek Mining Company (“Ash Creek”), a mining 
subsidiary of PSO, have filed with this Commission a 
post-effective amendment to their application- 
declaration previously filed and amended in this 
matter pursuant to Sections 9(a), 10, 12 and 13 of the 
Public Utility Holding Company Act of 1935 (‘‘Act”) 
and Rules 90-95 promulgated thereunder concerning 
the following matters. 


By order dated December 29, 1978 (HCAR No. 20864), 
applicants-declarants were authorized fuel exploration 
and development budgets for the three months ending 
March 31, 1979, in the following amounts: CSWF 
Coal, $4,737,000; CSWF Uranium, $904,000; CSWF 
Administrative, $380,000; CPL Oil and Gas, 
$1,350,000; PSO Oil and Gas, $6,035,000; and 
SWEPCO Oil and Gas, $1,130,000. These authorized 
amounts were part of the following budgets sought by 
applicants-declarants for the 15-month period ending 
March 31, 1980: 


CSWF 
CPL 

PSO 
SWEPCO 


$52,932,000 
6,750,000 
30,838,500 
5,930,000 


The CSWF $52,932,000 budget was composed as 
follows: Coal Projects, $4,189,000; Lignite Projects, 
$20,169,000;Uranium Projects, $22,194,000; admin- 
istrative expenditures, $1,568,000; and contingency 
margin, $4,812,000 (a sum representing 10% of the 
total other budgeted expenditures). The CPL, PSO and 
SWEPCO budget authorizations of $6,750,000, 
$30,838,500 and $5,930,000, respectively, were for oil 
and gas exploration and development activities to be 
conducted by them unilaterally or with non-affiliated 
entities. The record was incomplete concerning the 
full authorizations requested, and jurisdiction was 
reserved in the order of December 29, 1978, with 
respect to the fuel exploration and development 
budget for the period April 1, 1979, through March 31, 
1980. 


By post-effective amendment it is stated that the 
CSWF Uranium budget for the 15-month period 
ending March 31, 1980, has been reduced from 
$22,194,000 to $2,017,000 and the total CSWF budget 
for the same period (including the requested 10% 
contingency margin) has been reduced from 
$52,932,000 to $29,079,600. Such reduction reflects a 
decision by CSWF and the operating companies to 
abandon substantially all uranium exploration and 
development activities and to provide over the next 
few years for the disposal of interests in Arizona, 
Colorado, New Mexico, Nevada, Utah and Wyoming 


currently held by CPL, PSO, SWEPCO and WTU in 
30%, 30%, 30% and 10%, respectively, undivided 
interests as tenants in common, and for the disposal 
of certain prospects held wholly by PSO in Arizona, 
Colorado, Idaho and Wyoming. The $2,017,000 budget 
now sought for the 15-month period ending March 31, 
1980, is for maintenance and other expenditures 
associated with the holding and ultimate disposal of 
these uranium interests and will entail only -routine 
maintenance of uranium prospects and _ incidental 
exploration and development required to preserve 
current interests and to enhance their marketability. 
All expenditures would be made by CSWF as agent for 
the operating companies or PSO (with respect to 
interests wholly owned by PSO) and would be charged 
to them according to their relative ownership of the 
affected interests. It is stated that the routing 
maintenance of interests and incidental exploration 
and development of existing interests will involve, in 
addition to the disposal of uranium interests, minor 
acquisitions of leasehold interests and surface titles, 
geological evaluation and testing and exploratory 
partnerships or other entities not affiliated with the 
operating companies, and which may entail farm-ins, 
farm-outs or other transactions of the sort customarily 
engaged in with respect to the acquisition, 
exploration and development of leasehold properties. 


CSWF estimates that of its revised $29,079,600 


budget, $6,135,690 (21%) would be reimbursed by 
CPL; $6,520,690 (22%) would be reimbursed by CPL; 
$14,377,990 (49%) would be reimbursed by SWEPCO; 
and $2,045,230 (7%) would be reimbursed by WTU. 


The record is still incomplete with respect to the full 
authorizations, as revised, being sought for the 
15-month period ending March 31, 1980. 


There are no additional fees or expenses “to be 
incurred in connection with the revised fuel budgets. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
fuel budgets. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective in part: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that applicants- 
declarants be, and they hereby are, authorized fuel 
exploration and development budgets for the two 
months ending May 31, 1979, in the following 
individual amounts: CSWF Coal, $600,000; CSWF 
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Lignite, $2,692,000; CSWF Uranium, $350,000; CSWF 
Administrative, $200,000; CPL Oil and Gas, $900,000; 
PSO Oil and Gas, $4,024,000; SWEPCO Oil and Gas, 
$1,180,000; subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that certificates thereunder shall be filed 
quarterly. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, continued to be reserved with respect to the 
fuel exploration and development budgets for the 
period June 1, 1979, through March 31, 1980. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20984/March 30, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 24009 


(70-6262) 


ORDER AUTHORIZING EXTENSION OF PERIOD IN 
WHICH A SUBSIDIARY MAY HAVE SHORT-TERM 
DEBT EXCEEDING 10% TOTAL CAPITALIZATION 
AND THE AUTHORIZATION OF A PROXY STATE- 
MENT FOR THE APPROVAL OF SUCH DEBT 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc. (“AEP”), a registered holding 
company, has filed a post-effective amendment to its 
declaration previously filed with this Commission 
pursuant to Sections 6(a)(2), 7 and 12(e) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 62 and 65 promulgated thereunder concerning 
the following proposed transaction. 


Appalachian proposes to submit a proposal to its 
cumulative preferred stockholders for their consent 
and approval for an extension of the time in which the 


amount of unsecured short-term debt, which 
Appalachian is authorized to incur, may exceed 10% 
of Appalachian’s total capitalization at any time, but 
which together with outstanding long-term unsecured 
debt securities, would not exceed 20% of Appala- 
chian’s total capitalization at any time. 
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The proposed extension for which authority is now 
being sought would commence January 1, 1980 and 
end December 31, 1984 and would be subject to the 
proviso that the principal amount of such short-term 
unsecured debt securities in excess of 10% of total 
capitalization outstanding on such date shall mature 
by its terms not later than June 30, 1985. The actual 
issue and sale of securities related to such proposed 
increase in short-term indebtedness will be subject to 
further authorization by this Commission. Appala- 
chian presently is authorized by its preferred stock- 
holders to issue or assume unsecured debt securities 
within the foregoing limit pursuant to an authorization 
expiring December 31, 1979. 


It is stated that the increase in short-term debt is 
necessary to finance Appalachian’s construction 
program, the cost of which is presently estimated to 
be approximately $340,000,000 in 1979, up from 
approximately $243,000,000 incurred in 1978. 


Appalachian through the use of proposed solicitation 
material proposes to solicit proxies from its 
Cumulative Preferred Stockholders in regards to the 5 
year unsecured debt extension at the annual meeting 
of shareholders of Appalachian to be held on May 16, 
1979. Consent of the holders of a majority of the 
outstanding cumulative preferred stock, voting as a 
class, is needed to increase the amount of short-term 
unsecured indebtedness. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. The fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $30,000. It is stated that there are no 
legal fees involved in the proposed transaction. 


Due notice of the filing of said declaration, as further 
amended by said post-effective amendment has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20946), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
declaration, as amended by said post-effective 
amendment, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in 
Rules 24 and 62 promulgated under the Act. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20985/April 2, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-6281) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO 
BECOME BONDED AS SURETY OF PUBLIC UTILITY 
SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (‘Allegheny’), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
12(b) and 12(f) of the Act as applicable to the 
following proposed transaction. All interested persons 
are referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Allegheny proposes to become bonded as surety to 
the State of West Virginia in such amount as shall be 
determined by the West Virginia Public Service 
Commission (‘‘WVPSC”’) for prompt refund by 
Allegheny’s wholly owned subsidiary, Monongahela 
Power Company (“Monongahela”), of all amounts 
Monongahela, under certain tariffs filed with the 
WVPSC on December 31, 1978, may collect or receive 
in excess of such rates and charges as may be finally 
fixed by the WVPSC, plus interest at such annual rate 
as the WVPSC may determine by order to be 
necessary and appopriate. The purpose of the 
proposed transaction is to enable Monongahela, as 
permitted by West Virginia law, to begin applying the 
new increased rates prior to completion of the 
WVPSC’s investigation, hearing and decision with 
respect thereto. It is expected that the amount of the 
bond will not exceed $31,000,000, which is the 
estimated additional annual revenue that the new 
rates will provide. In the event the amount of the bond 
ordered by the WVPSC should exceed that amount, 


Allegheny will not execute the same until it has filed a 
post-effective amendment hereto, and the Commis- 
sion has issued a further order with respect thereto. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are 
estimated at $2,200, including legal fees. The 
delcaration states that no state commission and no 
federal commission, other than this Commission has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 30, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be file with the request. 
At any time after said date, the declaration, as filed, 
or as it may be amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release Nc. 20986/April 2, 1979 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 71156 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 72250 
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(70-6270) 


ORDER AUTHORIZING CAPITAL CONTRIBUTION BY 
HOLDING COMPANY TO SUBSIDIARY 


Central and South West Corporation (“CSW”), a 
registered holding company and Southwestern 
Electric Power Company (“SWEPCO”), one of CSW’s 
electric utility subsidiaries, have filed with this 
Commission an application-declaration pursuant to 
Sections 6(a), 7, 9, 10, and 12(f) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 43 
and 45 promulgated thereunder concerning the 
following proposed transaction. 


CSW proposes to make a $15,000,000 capital contri- 
bution to SWEPCO. The capital contribution will be 
added to SWEPCO’s common stock paid-in surplus 
account and will be used to repay short-term debt 
incurred in connection with its 1979 construction 
expenditures. As of March 15, 1979, short-term debt 
for SWEPCO will be approximately $35,000,000. 
SWEPCO estimates that its construction expenditures 
for 1979 will be $130,000,000. 


No state commission .and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $2,250, including legal fees of $200. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20948), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it appropriate in the public interest and in the 
interest of investors and consumers that the 
application-declaration, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20987/April 2, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-61 26) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK TO TRUSTEE FOR EMPLOYEES 
SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
company, has filed with this Commission a post- 
effective amendment to its application-declaration 
previously filed and amended. pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), desig- 
nating Sections 6(a) and 7 of the Act and Rule 50(a)(5) 
promulgated thereunder as applicable to the proposed 
transaction. All interested persons are referred to the 
application-declaration, as amended by said post- 
effective amendment, which is summarized below, for 
a complete statement of the proposed transaction. 


By order dated April 25, 1978 (HCAR No. 20516), 
AEP was authorized, among other things, to issue and 
sell through April 30, 1979, up to 500,000 shares of its 
authorized but unissued common stock to Bankers 
Trust Company, the Trustee for the AEP Employees 
Savings Plan (“Savings Plan”). It is stated that 
through March 16, 1979, a total of 233,000 shares had 
been so issued and sold, leaving a balance of 267,000 
shares. 


The Savings Plan is a defined contribution, individual 
account plan, under which a participant’s benefits are 
based solely upon the amount contributed to his 
account and any income and gains or losses which 
may be allocated to it. The Savings Plan meets the 
requirements of the Employer Retirement Income 
Security Act of 1974 (“ERISA”) and qualifies under 
Section 401(a) of the Internal Revenue Code. Any 
employee who has attained age 20 and been employed 
one year with one or more of AEP’s subsidiaries 
(“Employers”) is eligible to participate (except 
employees covered by the National Bituminous Coal 
Wage Agreement and employees who are covered by 
collective bargaining agreements if their Employer and 
their union have not agreed that their collective 
bargaining unit is to be covered by the Savings Plan. 
A participant may contribute to the Savings Plan, 
through regular payroll deductions, from 1% to 10% 
of his regular compensation, may change the rate of 
his contribution not more than twice in a 12-month 
period and may suspend his contribution for a 





minimum of three months. Each Employer contributes 
to the Savings Plan each month on behalf of each 
employee participant an amount equal to 50% of such 
participant’s contribution up to 6% of his regular 
compensation (subject to applicable maximum 
contributions under ERISA) in each calendar year. 


The monthly contributions made by participants and 
Employers are remitted to the Trustee, and credited to 
the individual accounts of participants. Each partici- 
pant’s contribution is invested by the Trustee, as 
directed by the participant, in one, or in equal portions 
in any two or all, of the following three funds: (a) the 
AEP Stock Fund, which consists entirely of shares of 
AEP common stock; (b) the Equity Fund, which 
consists of an index fund of common stock selected by 
the Trustee (and may include shares of AEP common 
stock); or (c) the Fixed Income Fund, the contributions 
to which are invested by the Trustee pursuant to a 
contract with the Equitable Life Assurance Society of 
the United States (“Equitable”) under which contract 
Equitable guarantees repayment of principal amounts 
invested with it and interest at an effective annual rate of 
7.85% through December 31, 1987. Employer contri- 
butions in behalf of participants are invested entirely in 
the AEP Stock Fund. Participants’ contributions are 
fully vested at all times. Employer contributions 
become vested at the earlier of (a) the end of the third 
year following the year for which the contributions were 
made, or (b) the participant’s retirement, permanent and 
total disability, death or termination of employment 
after age 60 in certain cases. 


Participants, while employed, may elect to receive a 
distribution of all or a portion of the value of the vested 
contributions credited to their accounts by either (i) 
during November of each year, commencing with 
November 1981, electing to receive a distribution of the 
value of all contributions to his account for the third 
calendar year preceding the year in which the election is 
made, such distribution to be made in cash and shares 
of AEP common stock or entirely in cash, and such 
election not resulting in any forfeiture or other penalty; 
or (ii) electing to withdraw, once in any twelve-month 
period, the value of all or part of the contributions 
credited to his account that have vested, such distribu- 
tion to be made entirely in cash, and such election 
resulting in a full or partial suspension of the partici- 
pant’s right to contribute to Savings Plan for periods up 
to nine months. Upon the retirement (or other termina- 
tion of employment) or death of a participant, the entire 
vested amount in his account is distributed to him or his 
designated beneficiaries, in cash and shares of stock, or 
entirely in cash if the distributee so elects. 


The administrative expenses of the Savings Plan are 
paid by the Employers. Direct charges and expenses 
arising from the purchase or sale of securities for the 
funds are paid by the Trustee from the fund or funds 


involved. Shares of AEP common stock are sold by AEP 
to the trustee directly at a price on each common stock 
on such date (but not less than par value). 


By post-effective amendment AEP requests that it be 
authorized to issue and sell to the Trustee for the 
Savings Plan, through June 30, 1980, up to 500,000 
shares of its authorized but unissued common stock in 
addition to the balance of shares previously authorized 
but not heretofore issued and sold. It is stated that as of 
December 31, 1978, there were 12,056 employees 
enrolled in the Savings Plan, of whom 11,883 were active 
participants. 


AEP requests an exemption from the competitive 
bidding requirements of Rule 50 under the Act for such 
issuance and sale pursuant to Rule 50(a)(5). 


The fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 26, 1979, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the 
issues of fact or law raised by said application-declara- 
tion, as amended by said post-effective amendment, 
which he desires to controvert; or he may request that he 
be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant- 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended 
by said post-effective amendment or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20988/April 4, 1979 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-6049) 


SUPPLEMENTAL ORDER AUTHORIZING CHANGES IN 
LINES OF CREDIT WITH BANKS 


Ohio Power Company (“Ohio Power”), an electric utility 
subsidiary of American Electric Power Company, Inc., a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application previously filed in this matter pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 50(a)(2) and 50(a)(5) 
promulgated thereunder regarding the following 
transaction. 


By orders dated October 11, 1977, and August 21, 1978 
(HCAR Nos. 20206 and 20674), Ohio Power was 
authorized to issue short-term notes to banks and 
dealers in commercial paper and demand notes to bank 
trust departments through December 31, 1978, in the 
maximum principal amount of $137,000,000 out- 
standing at any one time, all such indebtedness to 
mature not later than June 30, 1979. By further order of 
this Commission on December 29, 1978 (HCAR No. 
20861), Ohio Power’s borrowing authorization was 
increased to $150,000,000, and such authorization 
extended until December 31, 1979. 


By post-effective amendment Ohio Power proposes to 
amend its application by: (1) increasing the lines of 
credit at the Mellon National Bank & Trust Company, 
Pittsburgh, Pa., from $6,000,000 to $9,000,000; (2) by 
adding The Bank of New York, New York, N.Y. as one of 
the banks which is extending to Ohio Power a line of 
credit. The line of credit established will be $6,000,000 
and; (3) by deleting The Irving Trust Co., New York, N.Y. 
as a bank to which Ohio Power has a line of credit. The 
line of credit with Irving Trust has been $10,000,000. 


No additional fees will be incurred by Ohio Power in 
connection with the proposed transaction. No state 
commission, and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. ; 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
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consumers that said application, as amended by said 
post-effective amendment, be granted: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended by said post-effective amendment, be, and it 
hereby, is granted forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20989/April 4, 1979 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-5987) 


NOTICE OF FILING OF POST-EFFECTIVE AMEND- 
MENT REGARDING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (“Penelec”), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed with this 
Commission, a post-effective amendment to its 
application previously filed in this proceeding pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Section 6(b) of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, as now 
amended, which is summarized below, for a complete 
statement of the proposed transaction. 


By orders dated April 13, 1977 and December 2, 1977 
(HCAR Nos. 19983 and 20292), the Commission 
authorized Penelec, for the period ending December 31, 
1977, and December 31, 1978, respectively, to issue or 
renew notes of a maturity of nine months or less, 
evidencing short-term bank borrowings provided that 
the aggregate principal amount of such notes to be 
outstanding at any one time shall not exceed 





$92,000,000 and $87,000,000, respectively, subject to 
certain reductions. 


Penelec now requests authorization for an extension of 
time through December 31, 1979 to issue or renew the 
aforesaid notes. It is also requested that the aggregate 
principal amount of such notes to be outstanding at any 
one time be revised so that such aggregate amount shall 
not exceed the lesser of (a) $116,000,000 or (b) the 
amount permitted by Penelec’s Articles of Incorporation 
provided. All other aspects of the previous orders of this 
Commission for this transaction shall remain 
unchanged. 


It is stated that the banks generally require compen- 
sating balances ranging from a minimum of 10% of the 
line of credit to a maximum of 10% of the line plus 10% 
of the loan outstanding. Assuming a11 3/4% prime rate 
anda 20% compensating balance, the effective interest 
rate to be paid by Penelec would be 14.69%. 


Any fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by amend- 
ment. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than April 26, 1979, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, the reasons for such requests and the 
issues of fact or law raised by said post-effective 
amendment to the application which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after such date, the application, as 
amended by said post-effective amendment or as it may 
be further amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 


Release No. 20990/April 4, 1979 
In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike 
Berks County, Pennsylvania 19605 


(70-6283) 


NOTICE OF PROPOSED ISSUANCE OR RENEWAL OF 
UNSECURED PROMISSORY NOTES EVIDENCING 
SHORT-TERM BORROWINGS BY A SUBSIDIARY, AND 
A REQUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING. 


NOTICE IS HEREBY GIVEN that Metropolitan Edison 
Company (‘‘Met-Ed”), an electric utility subsidiary of 
General Public Utilities Corporation (“GPU”), a 
registered holding company, has filed an application 
and an amendment thereto with this Commission 
pursuant to the Public Utilities Holding Company Act of 
1935 (“Act”) designating Section 6(b) of the Act and 
Rule 50(a)(5) promulgated thereunder as applicable to 
the proposed transaction. All interested persons are 
referred to the application, which is summarized below, 
for a complete statement of the proposed transaction. 


Met-Ed proposed that, for the period commencing with 
the effectiveness of the authorization herein sought and 
ending on December 31, 1979, it be permitted from time 
to time to issue or renew its unsecured promissory 
notes of a maturity of nine months or less evidencing 
short-term bank borrowings (“Notes”). The Notes will 
bear interest at a rate not exceeding the prime rate, 
which may be the floating rate, of the lending bank for 
commercial borrowing at the date of the issue of the 
Note (presently 11.75% per annum). The Notes will be 
prepayable at any time without premium and will not be 
issued as a part of a public offering. 


Met-Ed states that although no commitments or 
agreements for such borrowings through the issuance 
of notes have been made, Met-Ed expects that, as to the 
extent that its cash needs require, such borrowings will 
be effected from time to time from one or more of the 32 
named banks. The lines of credit amount to 
$149,050,000 and is in excess of the total amount 
namely $97,000,000, of borrowing to be outstanding at 
any one time for which authority is herein sought. 
Met-Ed states that such excess amount is to provide 
flexibility with one or more particular banks since some 
banks have indicated from time to time that it is not 
always convenient for them to renew outstanding notes 
at the time Met-Ed requests them to do so. 
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It is contemplated by Met-Ed that the banks, from which 
borrowings will be made, generally require the 
maintenance of compensating balances ranging from a 
minimum of 10% of the average line of credit to a 
maximum of 10% of the line of credit plus 10% of the 
loans outstanding, as determined on a daily average 
basis, assuming compensating balances will equal 20% 
of the aggregate amounts borrowed, the effective cost 
of borrowing would be 14.69% assuming prime rate of 
11.75%. 


Met-Ed further proposed that it be permitted from time 
to time, but not later than December 31, 1979, to issue or 
renew as commercial paper, its unsecured promissory 
notes in denominations of $100,000 or multiples 
thereof, which notes will mature not more than 270 days 
from the date of issue (“Commercial paper”). 


The aggregate principal amount of Commerical Paper 
together with the aggregate principal amount of Notes 
outstanding at any one time shall not exceed 
$97,000,000, the amount permitted by Met-Ed’s articles 
of incorporation. As of December 31, 1978, Met-Ed has 
outstanding $28,700,000 of notes. Met-Ed does not have 
any Commerical Paper presently outstanding. Such 
sales of Commercial Paper will be made to A.G. Becker & 
Co. (“Becker”), and Becker will reoffer the Commercial 
Paper thus purchased by it to not more than 200 of its 
customers, identified and designated in a list prepared 
in advance by Becker for this purpose. Additions may, 
from time to time, be made, by Becker to its customer 
list, but in no event would the number of customers 
exceed 200. It is expected that Met-Ed’s Commerical 
Paper will be held to maturity by the purchaser from 
Becker, but if any such purchaser should wish to resell 
prior thereto, Becker, pursuant to a verbal repurchase 
agreement, will repurchase the Commercial Paper from 
its customer and reoffer the same to others in its group 
of customers. 


The Commercial Paper which Met-Ed proposed to issue 
and sell, will be sold at a discount rate per annum 
prevailing at the date of issuance for prime Commercial 
Paper of comparable quality and of the particular 
maturity sold at the same time by other issuers to 
commercial paper dealers. The Commercial Paper sold 
by Met-Ed may be reoffered by Becker at a discount rate 
of 1/8 of 1% per annum less than the discount rate of 
Met-Ed. Met-Ed expects that, in general, it will sell its 
Commercial Paper when the interest costs thereof will 
not exceed the effective interest costs of bank loans 
made at the same time pursuant to its informal lines of 
credit described above. 


Met-Ed proposes to utilize the proceeds of the proposed 
borrowings to provide funds for its short-term working 
capital requirements, and to provide a temporary source 
of funds for construction expenditures. 
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Met-Ed requests that the issuance and sale of its 
Commercial Paper be exempted from the competitive 
bidding requirement of Rule 50(a)(5) of the Act. 


Any fees and expenses to be incurred in connection with 
the proposed transaction will be supplied by amend- 
ment. 


It is stated that no state commission and no federal 
commission other than this Commission has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 26, 1979, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, and reasons for such request, and the 
issues of fact or law raised by said application as 
amended which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon the 
applicants at the above-stated address and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application as amended or as it may 
be further amended, may be granted as provided and in 
the manner prescribed by Rule 23 of the General Rules 
and Regulations promulgated under the Act or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request 
a hearing or advice as to whether a hearing is ordered 
will receive any notices and orders in this matter 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20991/April 4, 1979 


In the Matter of 
JERSEY CENTRAL POWER & LIGHT COMPANY 


Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 





(70-6098) 


NOTICE OF PROPOSED INCREASE IN SHORT-TERM 
BORROWING AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Jersey Central Power & 
Light Company (“Jersey Central”), an electric utility 
subsidiary of General Public Utilities Corporation, a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application previously filed and amended in this matter 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Section 6(b) of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, as amended by 
said post-effective amendment, which is summarized 
below, for a complete statement of the proposed 
transaction. 


By order dated March 22, 1979 (HCAR No. 20966), 
Jersey Central was authorized to issue and sell (or 
renew) its short-term notes through December 31, 1979, 
to various commercial banks, the total borrowings to be 
in maximum principal amounts outstanding at any one 
time of the lesser of (1) $105,000,000 or (2) the amount 
permitted under its charter. The notes have a maturity of 
nine months or less, bear interest at the lending bank’s 
prime interest rate, are prepayable at any time without 
premium and are not issued as part of a public offering. 
The borrowings are made from time to time from among 
32 designated banks. The maximum short-term credit 
made available by these banks is $178,800,000, a figure 
exceeding by $73,800,000 the authorized short-term 
borrowings. The purpose of this excess available credit 
is to proved flexibility with one or more particular banks 
(but without exceeding the authorized total borrowing 
limit for all banks) since some banks have indicated that 
it is not always convenient for them to renew 
outstanding notes at the time Jersey Central requests 
them to do so. The lending banks generally require 
compensating balances at levels of 10% of the line of 
credit or 20% of the amounts borrowed, whichever is 
higher. Assuming compensating balances of 20% anda 
prime rate of 11.75%, the effective cost of borrowing 
would be 14.69%. 


By post-effective amendment Jersey Central requests 
that the maximum aggregate principal amount of such 
short-term borrowings for the period ending December 
31, 1979, be increased to the lesser of (1) $140,000,000 
or (2) the amount permitted under its charter. 


The proceeds from the short-term borrowings are to be 
used for short-term working capital requirements, 
including the repayment of other short-term 
borrowings, and for construction expenditures. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction will be 


supplied by further amendment. It is stated that no state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 26, 1979, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the 
issues of fact or law raised by said application, as 
amended by said post-effective amendment, which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should 
be served personally or by mail upon the applicant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application, as amended by said post-effective amend- 
ment or as it may be further amended, may be granted 
and permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 there 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20992/April 4, 1979 


In the Matter of 


LOWELL GAS COMPANY 
Lowell, Massachusetts 01853 


CAPE COD GAS COMPANY 
Hyannis, Massachusetts 02601 


(70-6244) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK TO PARENT BY SUBSIDIARIES AND 
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ISSUANCE AND SALE OF FIRST MORTGAGE BONDS 
TO INSTITUTIONAL INVESTORS PURSUANT TO 
A PRIVATE OFFERING; REQUEST FOR EXCEPTION 
FROM COMPETITIVE BIDDING 


Colonial Gas Energy System (“Colonial”), a registered 
holding company, Lowell Gas Company (“Lowell”), and 
Cape Cod Gas Company (“Cape Cod”), public utility 
subsidiaries of Colonial, have filed a joint declaration 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”), and Rule 50(a)(5) 
promulgated thereunder regarding the issuance and 
sale of subsidiary common stock to Colonial and the 
private placement of subsidiary first mortgage bonds 
with institutional lenders. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act (File No. 
31-763). Its application for exemption is pending. 
Pursuant to a Stipulation in that proceedings, dated 
January 26, 1978, Colonial agreed that, pending 
development of a plan of recapitalization and 
Commission action on its exemption application, it and 
its subsidiaries would comply with the standards of 
Sections 6, 7 and 12(b) of the Act, and Colonial 
registered as a holding company for that purpose. 


Pursuant to a Stock Purchase Agreement (the 
“Petrolane Agreement’) dated as of November 1, 1978, 
with Petrolane-Northeast Gas Service, Inc., an 
unaffiliated corporation, Colonial on November 30, 1978 
transferred all of the outstanding shares of common 
stock in its wholly-owned subsidiary, Gas Incorporated 
(“Gas Inc.”), to Petrolane for a consideration of 
$2,750,000 in cash. Under the Agreement, Colonial 
warranted the net worth of the propane operations of 
Gas Inc. to be at least $2,150,000 as of November 1, 
1978, and agreed to refund the purchase price on a 
dollar-for-dollar basis to the extent of any deficiency. 


The common stock of Gas Inc. was pledged to secure 
repayment of loans made to Colonial by John Hancock 


(000° 


Lowell 


Adjusted* 


Pro Forma 


Mutual Life Insurance Company and the Travelers 
Insurance Company (the “Lenders”) under a Purchase 
Agreement dated March 29, 1974. The Lender’s consent 
to the transactions contemplated by the Petrolane 
Agreement and the release of Gas Inc.’s common stock 
from the pledge was conditioned upon Colonial 
investing the proceeds to be received from the sale of 
the common stock of Gas Inc., less costs associated 
with that transaction, in additional shares of common 
stock of Lowell and Cape Cod. The exact amount of 
such proceeds will not be known until the completions 
of an audit of Gas Inc., as provided for in the Petrolane 
Agreement. 


Cape Cod and Lowell are seeking authorization to issue 
and sell up to 67,500 and 48,800 shares of common 
stock to Colonial for a maximum aggregate purchase 
price of $899,775 and $1,000,400, respectively. The price 
per share proposed is $13.33 for Cape Cod and $20.50 
for Lowell. In the case of Lowell which has a minority 
interest, the price was established by reference to the 
average of the bid and asked prices of the stock in the 
open market over the past three months and by 
reference to price/earnings ratios and price/ book value 
ratios of other comparable gas distribution companies. 
It is stated that the proceeds from the sale of the stock 
will be used to repay indebtedness incurred for or to 
reimburse each company for construction expendi- 
tures. 


Authorization is also being sought for the private 
placement of up to $1,250,000 of Lowell’s first mortgage 
bonds and up to $1,250,000 of Cape Cod’s first 
mortgage bonds. The proposed sale of bonds is 
dependent upon the contemplated additional invest- 
ment in subsidiary common stocks. 


The gas subsidiaries’ capital structure, adjusted as of 
December 31, 1978, and pro forma, is shown in the 
following table. 


s omitted) 
Cape Cod 


Adjusted* Pro Forma 





Amount yA Anount 


vA Amount » ae Amount 





Long-term debt $24,499 48.2 
Notes payable 
Banks 7,028 


$26,299 


4,228 


Sed $13,214 47.5 $14,214 


“4,106 2,206 








Total debt Sslgoz7 
Preferred stock 4,928 
Common equity 14,821 


$30,527 
4,528 
15,821 


$17,320 
1,560 . 
8,909 . 


$16,420 
1,560 
9,809 








Tatal Capi- 


talization $50,876 100.0% $50,876 


100.0% $27,789 100.03 








$27,789 








“Includes $4,900,000 of Lowell's first mortgage bonds and $3,150,000 of Cape Cod'’s first mortgage bonds sold pursuant to authorization of 
this Commission by order dated January 9, 1979 (HCAR No. 20880) and corresponding reduction in bank debt. 
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It is contemplated that the bonds will be issued under 
each company’s indenture of mortgage and deed of 
trust, as amended and supplemented, and will be of 
equal rank with the outstanding bonds. The terms of the 
bonds will be filed by amendment. It is stated that the 
proceeds from the bonds will be used to repay 
indebtedness incurred for or to reimburse each 
company for construction expenditures. 


Lowell and Cape Cod are hereby granted an exception 
under Rule 50(a)(5) from competitive bidding. They 
represent that compliance with Rule 50(b) is not appro- 
priate stating that no fees, commissions or remunera- 
tion are to be paid in connection with the private sale of 
the bonds except filing fees and legal fees. The bonds 
presently outstanding are held by institutional 
investors. The companies state that a public offering is 
inappropriate because of the size of the issues, the size 
of the companies, and the fact that they are relatively 
unknown in the security markets. 


No fees or expenses have been incurred or are expected 
to be incurred in connection with the sale of the 
common stock. The fees and expenses incurred or 
expected to be incurred in connection with the issue and 
sale of the bonds will be filed by amendment. The 
Massachusetts Department of Public Utilities has 
approved the proposed issue and sale of common stock 
and first mortgage bonds by Lowell and Cape Cod. No 
other state commission or federal commission, except 
this Commission, has jurisdiction over such trans- 
actions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20951), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and no adverse findings are 
necessary and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of the 
bonds and with respect to the fees, expenses and 
commissions to be paid or incurred in connection with 
the issuance and sale of such bonds. 


For the Commission by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20993/April 4, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-5840) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF ADDITIONAL COMMON STOCK 
PURSUANT TO A DIVIDEND REINVESTMENT AND 
STOCK PURCHASE PLAN AND EXCEPTION FROM 
COMPETITIVE BIDDING 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant to 
Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50(a)(5) 
promulgated thereunder regarding the following 
proposed transactions. 


By orders in this proceeding dated May 20, 1976, and 
April 3, 1978 (HCAR Nos. 19538 and 20480), Middle 
South was authorized to issue and sell from time to time 
through June 30, 1981, a maximum of 1,000,000 shares 
of its authorized but unissued common stock, $5 par 
value, pursuant to a Dividend Reinvestment and Stock 
Purchase Plan (“Plan”). Middle South has issued and 
sold 712,912 of the 1,000,000 shares so authorized. 


Middle South now proposes to issue and sell, under the 
terms of the Plan, an additional 1,500,000 shares of its 
common stock (“Additional Common Stock”) through 
June 30, 1981. Middle South intends to apply the 
proceeds from the sale of the Additional Common Stock 
toward the payment of any short-term notes 
outstanding from time to time and to other corporate 
purposes. 


Under the terms of the Plan, all holders of record of 
shares of common stock of Middle South may elect to 
invest their regular cash dividends and/or optional cash 
payments in the Additional Common Stock. The 
purchase price of the Additional Common Stock will be 
the average of the daily high and low sale prices of the 
common stock of Middle South, based on consolidated 
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trading (“Consolidated Trading”) as defined by the 
Consolidated Tape Association and reported as part of 
the consolidated trading prices of New York Stock 
Exchange listed securities, for the period of the last 
three days on which the common stock of Middle South 
was traded immediately preceding the day on which 
dividends and/or optional cash payments are to be 
invested. 


Morgan Guaranty Trust Company of New York (“Bank”) 
administers the Plan and makes purchases of shares as 
agent for the participants. Shares of common stock 
purchased under the Plan are registered in the name of 
the Bank (or its nominee), as agent for participants in 
the Plan, and credited to the account of the participant. 
Each participant in the Plan receives a statement of his 
account following each purchase of shares. Middle 
South reserves the right to suspend, modify (subject to 
Commission approval), or terminate the Plan at any 
time. 


Participants in the Plan may (a) have cash dividends on 
all of their shares of common stock automatically 
reinvested, or (b) have cash dividends on less than all of 
their shares of common stock automatically reinvested 
and continue to receive cash dividends on their 
remaining shares, or (c) continue to receive their cash 
dividends on shares registered in theirnames and invest 
by making optional cash payments of not less than $25 
per payment nor more than $5,000 per quarter, or (d) 
invest both their cash dividends and such optional cash 
payments. No service charge or commission is paid by 
participants in connection with purchases under the 
Plan. Optional cash payments are invested on a monthly 
basis. The Plan permits participation, by special 
authorization form, in the Plan by record holders on 
behalf of certain beneficial owners. 


Participants retain all voting rights relating to shares 
purchased under the Plan and credited to their 
accounts, and shares are voted in accordance with the 
instructions of the participant to whose account they 
are credited. A participant may withdraw from the Plan 
at any time upon written notice. Upon withdrawal, the 
participant is issued, without charge, a certificate for 
the number of shares credited to his account and 
receives a cash payment for the value of any fractional 
share. Alternatively, a participant may; upon 
withdrawal, request that all shares credited to his 
account in the Plan be sold, and such sale is then made 
for the participant by the Bank. Without withdrawing 
from the Plan, a participant is entitled to demand and 
receive a certificate representing the whole shares of 
common stock credited to his account. 


Middle South has requested that the issuance and sale 
of the Additional Common Stock be excepted from the 
competitive bidding requirements of Rule 50 pursuant 
to paragraph (a)(5) thereof. 
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No state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 20952), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby iound that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended by said 
post-effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rule thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ment, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20994/April 5, 1979 


In the Matter of 

THE SOUTHERN COMPANY 

64 Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 

ALABAMA POWER COMPANY 
ALABAMA PROPERTY COMPANY 
GEORGIA POWER COMPANY 
GULF POWER COMPANY 
MISSISSIPPI POWER COMPANY 


PIEDMONT-FORREST CORPORATION 





SOUTHERN ELECTRIC GENERATING COMPANY 
SOUTHERN COMPANY SERVICES, INC. 


(70-6265) 


NOTICE OF PROPOSAL TO ALLOCATE CONSOLI- 
DATED FEDERAL INCOME TAX LIABILITY BY 
METHOD OTHER THAN SPECIFIED IN RULE 45(b)(6) 


NOTICE IS HEREBY GIVEN that The Southern 
Company (“Southern”), a registered holding company, 
and its subsidiary companies named-above have filed 
a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act”), 
designating Section 12(b) of the Act and Rule 45 
promulgated thereunder as applicable to the following 
proposal. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposal. 


Southern and its subsidiaries join as a group in the 
filing of consolidated Federal income tax returns. In 
accordance wtih Rule 45(b)(6), consolidated Federal 
income tax liability is allocated among system 
members by the method provided under Section 
1552(a)(1) of the Internal Revenue Code of 1954, as 
amended. Under Section1552(a)(1), consolidated 
income tax liability is apportioned among members of 
the consolidated group in accordance with the ratio 
which that portion of the consolidated taxable income 
attributable to each member having taxable income 
bears to the consolidated taxable income. 


For 1978, Southern and its subsidiaries estimate that 
their combined taxable incomes will be approximately 
$73.9 million and that the consolidated tax, before 
investment credits, will be approximately $35 million. 
Each of Southern’s operating electric utility subsidi- 
aries, except Alabama Power Company (‘‘Alabama”) 
will have separate taxable income for 1978. Alabama 
estimates that it will report a taxable loss of 
approximately $93.6’ million. 


Because Alabama has a taxable loss, Southern and its 
subsidiaries state that allocation of the group’s 
consolidated income tax liability for 1978 pursuant to 
the literal requirements of Rule 45(b)(6), as previously 
modified by Commission orders dated April 26, 1963, 
and March 15, 1976 (HCAR Nos. 14860 and 19429) 
would result in certain distortions and inequities in 
that the companies in the system other than Alabama 
will benefit from the savings in consolidated tax 
liability attributable to Alabama’s net operating loss 
for the year. Under Rule 45(b)(6), Alabama would 
derive no benefit from the tax savings generated by its 
net operating loss. 


Southern and its subsidiaries propose to allocate the 
consolidated tax liability for 1978 in a manner other 
than that specified in Rule 45(b)(6). Under the 
proposed method of allocation the reduction in the 
group’s 1978 tax liability attributable to Alabama’s 
1978 net operating loss will be allocated in its entirety 
to Alabama, resulting in an aggregate benefit to 
Alabama of an estimated $45.2 million. Each 
operating utility company in the system will be 
allowed to offset its liability to Alabama by its full 
investment credits earned. In years when Alabama has 
taxable income and therefore may be entitled to tax 
credits under the operating loss carryback and carry- 
over provisions of the Internal Revenue Code, any tax 
credits remitted to Alabama as a result of the 
exception from Rule 45(b)(6) requested herein wil be 
applied to reduce any credits in future years to which 
Alabama may otherwise be entitled under the separate 
return limitations of Rule 45(b)(6). The aggregate tax 
liability allocated any member of the group under the 
proposed method of allocation will not exceed the 
amount of tax of such company based upon a 
separate return as if such company had always filed 
its tax returns on a separate return basis. 


Piedmont-Forrest Corporation (the “Property Com- 
pany”), a new Georgia business corporation and 
wholly-owned subsidiary of Georgia Power Company 
(“Georgia”), is engaged in and acting for Georgia in 
the acquisition, ownership, maintenance and 
disposition of property in connection with and 
incidental to the utility operations of Georgia. The 
Property Company expects to have a tax net operating 
loss for 1978 estimated at $850,000. The reduction in 
tax liabilities due to such loss is $408,000. The 
Property Company projects that it will have tax net 
operating losses through 1981 during construction of 
the new Georgia general office complex. The Property 
Company is acquiring real property at the site of the 
complex, commencing construction thereon and 
taking additional steps to ensure its successful and 
timely completion. 


In order to equitable allocate the tax reductions 
arising from the tax net operating losses of the 
Property Company in the interest of investors and 
consumers, the applicants request that the 
Commission authorized that the reduction in the 
group’s tax liabilities for taxable years 1978-1981 
attributable to the Property Company’s net operating 
losses for such taxable years be allocated in their 
entirety to Georgia. Under the proposed method of 
allocation, iin future years when some of the group’s 
consolidated taxable income is attributable to the 
Property Company, liability for income tax will be 
allocable entirely to Georgia subject to the separate 
return limitation rule as its applied to Property 
Company. This method of allocation is subject to the 
limitation that the aggregate tax liability allocated any 
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member of the group will not exceed the amount of 
tax of such company based upon a separate return 
computed as if such company had always filed its tax 
returns on a separate return basis. 


The fees, expenses and commissions incurred in 
connection with this proposal are estimated at $4,500, 
including legal fees estimated at $1,500. it is stated 
that no state or federal commission, other than this 
Commission, has jurisdiction over the proposal. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 27, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from its rules 
under the Act as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered wi!l receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20995/April 5, 1979 


In the Matter of 

PIEDMONT-FORREST CORPORATION 
270 Peachtree Street, N.W. 

Atlanta, Georgia 30302 
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(70-6284) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
NOTES IN CONNECTION WITH ACQUISITION OF 
LAND 


NOTICE IS HEREBY GIVEN that Piedmont-Forrest 
Corporation (“Property Company”), a wholly-owned 
subsidiary of Georgia Power Company (“Georgia”), 
which, itself, is a wholly-owned electric utility 
subsidiary of The Southern Company, a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50(a)(5) promulgated 
thereunder as applicable to the following proposed 
transaction. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Property Company is engaged in the acquisition, 
ownership, maintenance, and disposition of property 
in connection with and incidental to the utility 
operations of Georgia. The proposed transactions 
relate to the acquisition of land for a new office 
building complex for Georgia in the Bedford-Pine 
Urban Redevelopment Area (“Area”) in downtown 
Atlanta, Georgia (See File No. 70-6135). Property 
Company proposes to issue three promissory notes in 
an aggregate principal amount of $4,452,426 (“Notes”) 
and to enter into a Security and Trust Agreement 
(“Security Agreement”) among itself, Park Central 
Communities, Inc. (‘‘Park Central’), and Trust 
Company Bank, as trustee (‘‘Trustee”), pursuant to 
which Property Company will purchase and deposit 
with the Trustee certificates of deposit in the principal 
amount of $2,800,000 to secure payment of the Notes. 


On May 5, 1978, Park Central entered into an 
Agreement for disposition of Land (“Agreement”) with 
The Housing Authority of the City of Atlanta 
(“Agency”) pursuant to which Park Central became 
the “Redeveloper” of the Area and acquired the sole 
rights to purchase from the Agency certain parcels 
within the Area, included among which were four 
parcels which Property Company desired to purchase 
(“Office Building Parcels”) part of which will be the 
site for Georgia’s new office building and part of 
which will be reserved for future development. To 
acquire the rights from Park Central to purchase the 
Office Building Parcels, Property Company, on May 5, 
1978, entered into a certain agreement (“Assignment”) 
among Property Company, the Agency, and Park 
Central, whereby Park Central assigned and sold all of 
its rights to acquire the Office Building Parcels to 
Property Company for a purchase price of $4,852,426 
(“Purchase Price”). 





Under the Agreement, it is contemplated that Park 
Central will use the proceeds from any such sale and 
assignment of these rights to finance its obligations 
as Redeveloper of the Area. Park Central insisted as a 
condition of the Assignment that payment of most of 
the Purchase Price by Property Company be deferred 
in order to maximize the amount of after-tax proceeds 
available to Park Central to finance such obligations. 
Therefore, Property Company paid Park Central 


Aggregate Amount 





$ 743,532 


1,724,836 


1,984,058 





$ 4,452,426 








The principal amount of each installment was 
computed with an implicit interest rate of 6% per 
annum from the date the Assignment was executed. 
Prior to the maturity date of each installment, no 
additional interest will accrue or be payable with 
respect to such installment. If an installment is not 
paid at maturity, interest will accrue thereafter at the 
rate of 7% per annum on the unpaid balance of such 
installment. The Notes will be non-negotiable and will 
be made payable, pursuant to the Assignment, to the 
escrow agent under an escrow arrangement among 
Park Central, the Agency, and Trust Company Bank, 
as escrow agent. 


Under the Security Agreement, Property Company will 
deposit with the Trustee certificates of deposit in 
aggregate amount of $2,800,000 (“Collateral”) to be 
held by the Trustee as security for payment of the 
Notes, and Property Company will grant to Park 
Central a security interest in the Collateral as security 
for payment of the Notes. The certificates comprising 
the Collateral will be issued by selected large banks 
whose paper of this character has a ready and 
established market. Upon payment by Property 
Company of the installment which matures on May 5, 
1982, and upon payment of each subsequent install- 
ment, Property Company will have the right to reduce 


$400,000 at the time the Assignment was executed, 
and the Assignment calls for the balance to be paid by 
the issuance of the proposed Notes. 


Property Company intends to pay said balance 
($4,452,426) of the Purchase Price under the Assign- 
ment by issuing the proposed Notes, with each Notes 
to be in the amount and with installment amounts and 
maturity dates as follows: 


Amount of 


Maturity Date 
each Installment 


of Installment 





$ 500,000 


May 
243,532 


May 


5, 1979 
5, 1980 


900,000 
400,000 
424,836 


May 
May 
May 


1981 
1982 
1983" 


800,000 
849 ,673 
334,386 


1984 
1985 
1986 


May 
May 
May 


the aggregate amount of the Collateral by the amount 
of each such installment. So long as Property 
Company is not in default under the Notes or Security 
Agreement, any income or interest earned in respect 
of the Collateral will be paid to Property Company. 
Property Company will purchase the Collateral and 
make payments under the Notes from advances to be 
made from Georgia to Property Company (See File 
No. 70-6135). 


The fees and expenses to be incurred in connection 
with the proposed transaction are to be filed by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 1, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
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upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20996/April 5, 1979 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6250) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF $125,000,000 OF FIRST MORTGAGE 
BONDS AT COMPETITIVE BIDDING AND RELEASING 
JURISDICTION 


Georgia Power Company (“Georgia”), an electric 
utility subsidiary of The Southern Company, a 


registered holding company, has filed with this 
Commission post-effective amendments to the 
application in this proceeding pursuant to Section 
6(b) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder regarding 
the following proposed transaction. 


By order in this proceeding dated February 9, 1979 
(HCAR No. 20918), Georgia was authorized to issue 
and sell up to $100,000,000 aggregate principal 
amount of its first mortgage bonds, jurisdiction being 
reserved over the issuance and sale of an additional 
$125,000,000 principal amount of new bonds as to 
which the record was not yet complete. By post- 
effective amendments, the record has now been 
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completed with respect to such $125,000,000 of new 
bonds. 


The new bonds will have a term of not less than five 
nor more than 30 years and will be sold at competitive 
bidding for the best price obtainable, but for a price to 
Georgia of not less than 98% nor more than 101-3/4% 
of the principal amount thereof, plus accrued interest. 
The bonds will be issued under the Indenture dated as 
of March 1, 1941, between Georgia and Chemical 
Bank, as Trustee, as heretofore supplemented by 
various indentures supplemental thereto, and as to be 
further supplemented by a Supplemental Indenture to 
be dated as of April 1, 1979. 


It is stated that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Georgia to sell in the new 
bonds with a 30-year term or some shorter term and 
that it is in the public interest for Georgia to be 
afforded the necessary flexibility to adjust its 
financing program to developments in the markets for 
long-term debt securities when and as they occur in 
order to obtain the best possible price, interest rate, 
and term for its new bonds. Georgia intends, there- 
fore, to decide on the term of the proposed new bonds 
after the date of the public invitation for proposals, 
and then Georgia will notify prospective bidders by 
telephone, confirmed in writing, of its decision not 
less than 72 hours prior to the time of the bidding. 


Georgia intends to apply to the proceeds from the sale 
of the new bonds to the payment at maturity of the 
11% series of bonds due August 1, 1979. 


The fees and expenses to be incurred in connection 
with the $125,000,000 of new bonds are estimated at 
$224,000. The proposed transaction has been 
authorized by the Georgia Public Service Commission. 
No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20875), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
applciation, as now amended, be granted with resepct 
to the issuance and sale of up to $125,000,000 of first 
mortgage bonds and that the jurisdiction heretofore 
reserved in this proceeding be released. 





IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as now amended, be, and it hereby is, granted, 
effective forthwith, with respect to the issue and sale 
of up to $125,000,000 of the first mortgage bonds, 
Subject to the terms and conditions prescribed in 
Rules 24 and 50 promulgated under the Act. 


IT IS FURTHER ORDERED that this jurisdiction 
heretofore reserved in this proceeding be, and it 
hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10650/March 30, 1979 


In the Matter of 


AMERICAN FEDERATION OF LABOR AND CON- 
GRESS OF INDUSTRIAL ORGANIZATIONS MORT- 
GAGE INVESTMENT TRUST 

815 Sixteenth Street, N.W. 

Washington, D.C. 20006 


(812-4310) 


APPLICATION FOR AN ORDER PURSUANT TO 
SECTION 6(c) OF THE ACT EXEMPTING TRUST 
FROM ALL PROVISIONS OF THE ACT, OR, 
ALTERNATIVELY, FROM SECTIONS 10(a) AND (b)(2), 
13(a)(1), 15(a), (b) AND (c), 16(a), 17(a)(3), 18(i), 22(c) 
AND (e), AND 32(a) OF THE ACT AND RULES 
17g-1(d) AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that American Federation 
of Labor and Congress of Industrial Organizations 
Mortgage Investment Trust (“Trust”) filed an applica- 
tion on May 11, 1978, and amendments thereto on 
September 25, 1978, December 19, 1978, and March 
21, 1979, for an order of the Commission pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act”) exempting the Trust from all provisions of the 
Act, or, alternatively, from Sections 10(a) and (b)(2), 
13(a)(1), 15(a), (b) and (c), 16(a), 17(a)(3), 18(i), 22(c) 


and (e), and 32(a) of the Act and Rules 17g-1(d) and 
22c-1 thereunder. All interested persons are referred 
to the application on file with the Commission for a 
Statement of the representations contained therein, 
which are summarized below. 


The Trust states that it is a commingled trust fund 
and was created in 1964 under the laws of the District 
of Columbia. The Trust is capitalized solely by non- 
voting certificates, which are owned by union 
organizations affiliated with the American Federation 
of Labor and Congress of Industrial Organizations 
(“AFL-CIO”) and their qualified labor-management 
welfare, pension or retirement plans (“benefit plans”). 
According to the application, as of June 30, 1978, 205 
such organizations held certificates in the Trust 
(“certificates holders”). The Trust notes that certifi- 
cates owned by two benefit plans offered by the 
American Federation of Teachers represent funds 
invested pursuant to the direction of 32 individual 
participants. 


The Trust states that its purposes are to provide a 
diversified investment opportunity to the certificate 
holders and to encourage increased union built 
housing construction by lending only to projects 
which require union built housing. According to the 
application, the Trust’s corpus consists of federally 
guaranteed or insured real estate mortgage loans, 
federally insured construction loans and cash items 
held pending investment in such loans. The Trust 
states that its investment emphasis recently has been, 
and will continue to be, in short-term FHA insured 
construction loans. The application notes that for the 
fiscal year ended June 30, 1978, the Trust’s mortgage 
loan portfolio consisted of FHA insured construction 
loans with a principal balance of $35,001,565, FHA 
insured multi-family mortgages with a principal 
balance of $26,306,886, and FHA and VA guaranteed 
single family mortgages with a principal balance of 
$2,562,113. 


The Trust states that it is governed by a Board of 
Trustees (“Board”) comprised of a maximum of 20 
individuals, who must be chosen from organizations 
participating in the Trust. According to the Declara- 
tion of Trust, the President of the AFL-CIO must serve 
as Chairman of the Board, the remainder of the 
trustees must be selected by the then current Board, 
and the trustees receive no compensation for their 
services. As a condition to an order granting any 
exemptive relief requested herein, the Trust expressly 
agrees to amend its Declaration of Trust in a manner 
designed to assure that the Board will remain repre- 
sentative, directly or indirectly, of organizations 
holding a majority of the Trust’s outstanding certifi- 
cates. 
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According to the application, three employees of the 
AFL-CIO administer and operate the Trust. The 
application also states that since 1974, the Trust has 
paid the AFL-CIO for such services at an annual rate 
of one tenth of one percent of the Trust’s net asset 
value. The Trust states that this charge has been 
lower than the actual cost of providing the services. 
The Trust also states that no fee will be charged by 
the AFL-CIO in the future in excess of costs incurred 
in providing administrative and operational services to 
the Trust or a reasonable commercial fee for such 
services, whichever amount is less. Costs used as a 
basis for calculating fees paid to the AFL-CIO shall be 
audited and certified annually by independent public 
accountants for the Trust, and any reasonable 
commercial fee deemed to be less than the annual 
total of such costs shall be approved by express vote 
of the Board. The Trust consents to making its 
undertaking to limit the fees paid to the AFL-CIO as 
aforesaid a condition to any order granting the 
requested exemption. 


Certificates are sold without a sales charge and are 
not assignable or transferable. Each certificate is 
valued at its pro rata share of the net asset value of 
the Trust as of the close of business at the end of 
each calendar quarter (“Valuation Date’’). The 
application states that a determination of the Trust’s 
net asset value takes a minimum of two and maximum 
of three weeks to compute. The Trust distributes its 
net earnings semi-annually to certificate holders. 


The Trust proposes to accept written orders to 
purchase certificates at any time prior to a quarterly 
Valuation Date, but will hold the cash accompanying 
such purchase orders in a segregated interest bearing 
account (and may commingle it with cash received at 
approximately the same time from other investors) 
until invested in certificates as of that Valuation Date. 
Upon investment in certificates, the Trust promptly 
will remit interest earned on such cash to investors. 


The Trust proposes to accept redemption requests 
only during the 15 days prior to a Valuation Date, and 
will pay the certificate holder the full value of the 
redeemed certificates within 7 days after the Trust’s 
net asset value is calculated as of that Valuation Date. 
Upon receipt of a redemption request at any other 
time, the Trust states that, on a nondiscriminatory 
basis, it may offer an advance to a certificate holder, 
which is experiencing extreme financial need and 
which separately agrees to the terms of the advance, 
of up to 90% of the net asset value, as last calculated, 
of the certificates tendered. The application states 
that if a certificate holder is denied an advance 
because cash is unavailable, such certificate holder 
will be offered the advance previously requested as 
soon as cash does become available on the same 
terms as described herein. The application states that 
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the principal and interest on such an advance will be 
due on the date payment is made on the redeemed 
certificates, and the redemption payment will be set 
off against the amount owed on the advance. The 
Trust represents that the certificate holder will remain 
obligated to the Trust for any amounts owed after the 
set off. The Trust notes that since January, 1971, only 
eight percent of the 185,040 certificates outstanding 
on March 21, 1979 have been redeemed. The Trust 
states that currently it is not aware of any circum- 
stances that might cause the level of redemptions to 
rise significantly in the future. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions, from any 
provision or provisions of the Act, if and to the extent 
that such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


The Trust requests an order pursuant to Section 6(c) 
of the Act exempting it from all provisions of the Act. 
The Trust asserts that the certificates are not 
redeemable securities and that, therefore, it is entitled 
to the exception from the definition of investment 
company which was available to the Trust prior to an 
amendment made to the Act in 1970. The Trust states 
further that such amendment was not intended to 
bring the Trust within the scope of the Act. The Trust 
cites the lack of complexity in its capital structure and 
investment portfolio and concludes that this 
simplicity precludes the manipulation that the Act 
seeks to prevent. The Trust also argues that the 
certificate holders are knowledgable investors and 
that there is no discernable management interest that 
diverges from the interests of certificate holders. 
Accordingly, the Trust concludes that an exemptive 
order pursuant to Section 6(c) of the Act would be 
necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Alternatively, the Trust requests an order pursuant to 
Section 6(c) of the Act exempting it, to the extent 
necessary to enable it to operate as herein proposed, 
from several specific sections of the Act. The Trust 
asserts that such exemptions are necessary, at a 
minimum, for it to function without severe 
restructuring and disservice to investors. The Trust 
seeks exemptions from the following provisions: 





1. Disinterested Directors—Sections 10(a) and (b)(2), 
15(c), 32(a) and Rule 17g-1(d) 


Section 10(a) of the Act provides that no registered 
investment company shall have a board of directors 
more than 60 percent of the members of which are 
interested persons of such registered company. 


Section 10(b)(2) of the Act provides that no registered 
investment company shall use as a principal underwriter 
of securities issued by it any director, officer, or 
employee of such registered company or any person of 
which any such director, officer, or employee is an 
interested person, unless a majority of the board of 
directors of such registered company shall be persons 
who are not such principal underwriter or interested 
persons of any of such principal underwriters. 


Section 15(c) of the Act makes it unlawful for any 
registered investment company having a board of 
directors to enter into, renew, or perform any contract or 
agreement, written or oral, whereby a person under- 
takes regularly to serve or act as investment adviser of or 
principal underwriter for such company, unless the 
terms of such contract or agreement and any renewal 
thereof have been approved by the vote of a majority of 
directors, who are not parties to such contract or 
agreement or interested persons of any such party, cast 
in person at a meeting called for the purpose of voting 
on such approval. 


Section 32(a) of the Act, in part, makes it unlawful for 
any registered management company to file with the 
Commission any financial statement signed or certified 
by an independent public accountant, unless such 
accountant shall have been selected at a meeting by the 
vote, cast in person of a majority of those members of 
the board of directors who are not interested persons of 
such registered company. 


Rule 17g-1(d) provides that a registered management 
investment company’s fidelity bond shall be in such 
reasonable form and amount as a majority of the board 
of directors of such company who are not “interested 
persons” of such company shall approve as often as 
their fiduciary duties require, but not less than once 
every twelve months. 


An “interested person” of an investment company is 
defined in Section 2(a)(19)(A) of the Act to include any 
interested person of any investment adviser or principal 
underwriter of such a company, which, in turn, is 
defined in Section 2(a)(19)(B)(i) of the Act to include any 
affiliated person of an investment adviser or under- 
writer. An “affiliated person” of an investment adviser or 
underwriter is defined in Section 2(a)(3) of the Act to 
include any officer or director of the investment adviser 
or principal underwriter. Section 2(a)(12) defines 
“director” to include any natural person who is a 


member of a board of trustees of a management 
company created as a common-law trust. A “principal 
underwriter” is defined in Section 2(a)(29) of the Act to 
include, in part, any underwriter who as principal 
purchases from an investment company, or pursuant to 
contract has the right from time to time to purchase 
from such company, any such security for distribution, 
or who as agent for such company sells or has the right 
to sell any such security to a dealer or to the public or 
both. An “investment adviser” is defined in Section 
2(a)(20) of the Act to include any person who pursuant 
to contract with an investment company regularly 
furnishes advice as to such company with respect to the 
desirability of investing in, purchasing or selling 
securities or other property, or is empowered to 
determine what securities or other property shall be 
purchased or sold by such company. The term “invest- 
ment adviser” does not include a company furnishing 
such services at cost to one or more investment 
companies. 


The Trust takes no position on the issues of whether the 
AFL-CIO or any person under its control would be 
deemed a principal underwriter or an investment adviser 
of the Trust, or whether any of its trustees would be 
deemed an interested person of the Trust. Nonetheless, 
the Trust requests an exemption from the sections 
enumerated above, to the extent necessary, so that the 
Trust’s Board may continue to be composed wholly of 
executive officers of the AFL-CIO or its affiliated 
unions. The Trust states that it has been charged less 
than cost by the AFL-CIO for administrative and 
operational services and in no event in the future will the 
charge by the AFL-CIO exceed the lesser fee of cost ora 
reasonable commercial fee for comparable services. 
The Trust also states that costs used as a basis for 
calculating fees paid to the AFL-CIO as aforesaid shall 
be audited and certified annually by independent public 
accountants for the Trust. The application states further 
that any reasonable commercial fee deemed to be less 
than the actual total of such costs shall be approved by 
express vote of the Board. The Trust concludes that 
appointing non-union members to the Board would 
increase the Trust’s operating expenses and decrease 
the control exercised by participating investors without 
gaining any added protections. 


2. Shareholder Voting Rights—Sections 18(i), 16(a), 
15(a) and (b), 13(a)(1) and 32 (a) 


Section 18(i) of the Act provides, in part, that every 
share of stock issued by a registered management 
company shall be a voting stock and have equal voting 
rights with every other outstanding voting stock. 


Section 16(a) of the Act provides, in part, that no person 
shall serve as a director of a registered investment 
company unless elected to that office by the holders of 
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the outstanding voting securities of such company, at a 
meeting called for that purpose. 


The Trust asserts that compliance with Section 16(a) 
would involve substantial expense to the Trust. The 
Trust agrees to retain the certificate holders’ right to 
vote on any proposed change in the Trust’s investment 
policy. As a condition to an order granting any 
exemptive relief requested herein, the Trust expressly 
consents to provide certificate holders with the right to 
initiate removal proceedings and remove trustees in 
instances specified in Section 16(c) of the Act. In 
addition, the Trust has agreed to amend its Declaration 
of Trust to assure that the Board will be representative of 
organizations holding a majority of the Trust’s 
outstanding certificates. 


Section 15(a) of the Act makes it unlawful for any person 
to act as an investment adviser of a registered 
investment company, except pursuant to a written 
contract approved by the vote of a majority of the 
company’s outstanding voting securities. Section 
15(b)(1) of the Act prohibits any principal underwriter of 
a registered open-end company from acting as such, 
except pursuant to a written contract approved annually 
by a majority of the board of directors or by a vote of a 
majority of the outstanding voting securities. 


The Trust proposes to adopt a written contract 
renewable annually by the Board describing the services 
performed for it by the AFL-CIO. The Trust submits that 
the fee arrangement, whereby the Trust pays less than 
cost to the AFL-CIO for administrative and management 
services, is substantially beneficial to the Trust and its 
certificate holders. 


Section 13(a)(1) of the Act prohibits, in part, a change of 
a registered investment company’s subclassification 
from a diversified to a non-diversified company except 
pursuant to a vote of a majority of its outstanding voting 
securities. Section 5(b) of the Act defines diversified 
company tomean“. . . amanagement company which 
meets the following requirements: At least 75 per 
centum of the value of its total assets is represented by 
cash and cash items (including receivables), Govern- 
ment securities, securities of other investment 
companies, and other securities for the purposes of this 
calculation limited in respect of any one issuer to an 
amount not greater in value than 5 per centum of the 
value of the total assets of such management company 
and to not more than 10 per centum of the outstanding 
voting securities to such issuer.” Section 5(b) of the Act 
defines a “non-diversified company” to mean any 
management company other than a diversified 
company. 


The Trust invests in mortgages, which, it asserts, are 
available typically in large denominations and often in 
principal amounts exceeding 5 percent of the Trust’s 
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total assets. The Trust asserts that it is in the nature of 
its business to shift from non-diversified to diversified 
and vice-versa since the mortgages it purchases are 
offered in such large denominations. 


Section 32(a) of the Act, in part, makes it unlawful for 
any registered management company to file with the 
Commission any financial statement signed or certified 
by an independent public accountant unless: (1) the 
accountant’s selection by the board of directors shall 
have been submitted for ratification or rejection at the 
next succeeding annual meeting of stockholders if such 
meeting be held, and (2) the employment of such 
accountant shall have been conditioned upon the right 
of the company by vote of a majority of the outstanding 
voting securities at any meeting called for the purpose 
to terminate such employment forthwith without any 
penalty. 


The Trust submits that the Board votes annually on the 
selection of an independent public accountant and that 
members of the Board are limited to representatives of 
participating unions and benefit plans. 


The Trust seeks exemptive relief from the sections 
above, to the extent necessary, so that it may continue 
to operate as in the past by retaining the generally 
non-voting nature of Trust certificates. 


3. Redeemable Securities—Sections 22(c) and (e), 
17(a)(3) and Rule 22c-1 


: Section 22(c) of the Act and Rule 22c-1 thereunder 


provide that no registered investment company issuing 
a redeemable security and no principal underwriter of 
such company shall sell or redeem such security except 
at a price based on its current net asset value which is 
next computed after receipt of a tender of such security 
for redemption or of an order to purchase such security. 
The current net asset value of such security must be 
computed at least once daily on days that the New York 
Stock Exchange is open for trading. 


Section 22(e) of the Act prohibits registered investment 
companies from suspending the right of redemption or 
postponing the date of payment upon redemption of a 
redeemable security in accordance with its terms for 
more than seven days after the tender of such security 
for redemption. 


Section 17(a)(3) makes it unlawful for any affiliated 
person or promoter of or principal underwriter for a 
registered investment company or any affiliated person 
of such a person, promoter, or principal underwriter to 
borrow money from such registered company. An 
“affiliated person of another person” is defined in 
Section 2(a)(3) of the Act to include any person directly 
or indirectly owning, controlling, or holding with power 





to vote, 5 per centum or more of the outstanding voting 
securities of such other person. 


The Trust seeks an exemption from the provisions above 
so that it may continue to value its net assets quarterly, 
sell and redeem certificates quarterly at the net asset 
value determined at each quarterly Valuation Date, remit 
payment upon redemption within seven days after the 
net asset value on the Valuation Date is calculated, and 
make its proposed cash advances to certificate holders, 
some of whom may be deemed to be affiliated persons 
of, or affiliated persons of affiliated persons of, the 
Trust. 


The Trust asserts that valuation of its net assets cannot 
be determined practicably on a daily basis and that the 
entire valuation process takes up to three weeks to 
complete. The Trust states also that the certificate 
holders consider investment and redemption other than 
on a quarterly basis as financially unnecessary since, 
they invested in the Trust with full knowledge of the 
Trust’s quarterly valuation, sale and redemption 
features and in the past have been able to plan around 
the quarterly Valuation Dates. The Trust submits that 
the terms of the proposed cash advances are fair and 
reasonable and since the terms are preestablished and 
apply to all participants equally, there is no opportunity 
for overreaching by any of the parties concerned. 


Accordingly, the Trust asserts that an order pursuant to 
Section 6(c) of the Act, exempting it, to the extent 
requested, from Sections 10(a) and b(2), 13(a)(1), 15(a), 
(b) and (c), 16(a), 17(a)(3), 18(i), 22(c) and (e) and 32(a) 
of the Act and Rules 17g-1(d) and 22c-1 thereunder, 
would be appropriate in the public interest and 
consistent with the protections of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 24, 1979, at 5:30 p.m., submit 
to the Commission in writing a request a hearing on the 
matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon the Trust at the address stated above. Proof of 
such service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order, 
pursuant to Section 6(c) of the Act, exempting the Trust, 
to the extent requested, from Sections 10(a) and b(2), 
13(a)(1), 15(a), (b) and (c), 16(a), 17(a)(3), 18(i), 22(c) 
and (e) and 32(a) of the Act and Rules 17g-1(d) and 22c-1 


thereunder, will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whethera 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10651/April 4, 1979 


In the Matter of 

CURRENT INTEREST, INC. 

711 Polk Street 

Houston, Texas 77002 

(812-4443) 

NOTICE OF APPLICATION PURSUANT TO SECTION 


6(c) OF THE ACT FOR ORDER OF EXEMPTION 
FROM RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Current Interest, Inc. 
(‘Applicant’), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, filed an 
application on February 26, 1979, and an amendment 


thereto on April 4, 1979, for an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 2a-4 
and 22c-1 under the Act to the extent necessary to 
permit Applicant to compute its net asset value per 
share, for the purpose of effecting sales, redemptions 
and repurchases of its shares, to the nearest one cent 
on a share value of one dollar. Applicant represents 
that in all other respects, its portfolio securities will 
be valued in accordance with the views of the 
Commission, set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it is a “money market” fund, 
designed as an investment vehicle for institutional 
and individual investors who seek liquidity for their 
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investment. Applicant states that its portfolio is 
invested primarily in short-term marketable obliga- 
tions issued or guaranteed as to principal and interest 
by the U.S. Government (or its agencies or instru- 
mentalities), obligations of U.S. banks and federally 
insured savings and loan associations, commerical 
paper, and short-term corporate obligations. Appli- 
cant asserts that, since its inception in 1974, and in 
keeping with its policies, its portfolio has been 
invested largely in certificates of deposit of domestic 
banks which are members of the Federal Reserve 
System and which have capital, surplus, and 
undivided profits in excess of $100,000,000, 
commercial paper rated A-1 by Standard & Poor's 
Corporation or Prime-1 by Moody’s Investor Services, 
Inc., and certificates of deposit of savings and loan 
associations whose accounts are insured by the 
Federal Savings and Loan Insurance Corporation and 
which have total assets in excess of $100,000,000. 


Applicant states that it does not presently nor does it 
intend to invest in instruments having a remaining 
maturity of greater than one year. Applicant states 
that presently it values its portfolio at market and 
asserts that because of the short maturities of its 
portfolio instruments, its net asset value per share 
has varied between $9.98 and $10.02 from its 
inception on June 4, 1974. Applicant states that its 
Board of Directors has authorized a split-up of Appli- 
cant’s common stock 10 for 1, through a stock 
dividend of 9 shares for each share outstanding, so 
that after the split-up, each new share will have a net 
asset value of $1.00. Applicant asserts that it expects 
that as a result of the implementation of its proposal 
to round its net asset value per share to the nearest 
$.01 on a $1.00 price, Applicant’s price per share for 
the purpose of sales and redemptions will remain at 
$1.00. 


Applicant states that its Board of Directors believes 
that this split-up and consequent $1.00 price per share 
will benefit Applicant and its shareholders. Applicant, 
designed as an investment vehicle for institutional 
and individual investors who seek liquidity for their 
investment, has as its investment objectives 
maximum current income and preservation of capital. 
Applicant asserts that its investors prefer that the 
daily income dividends declared by the Applicant 
reflect income as earned, and that the sales and 
redemption price remain fixed. Applicant represents 
that its Board of Directors has, therefore, concluded 
that stability of capital and a steady flow of 
investment income would be of benefit to existing 
shareholders and a helpful tool in attracting potential 
investors to Applicant. Applicant asserts that its 
shareholders would achieve the convenience of being 
able to determine the value of their holdings simply by 
knowing the number of shares they own. Also, the 
task of maintaining an investment record would be 
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made easier for Applicant’s shareholders. Applicant 
also states that the proposed change is expected to 
eliminate the periodic fluctuation in Applicant’s net 
asset value per share, which has caused Applicant’s 
shareholders to realize unwanted nominal capital 
gains and losses upon redemption of their shares. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the current 
net asset value of such security which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 under the Act provides, as here 
relevant, that “current net asset value” of a redeem- 
able security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be determined 
with reference to (1) current market value for portfolio 
securities with respect to which market quotations are 
readily available and (2) for other securities and 
assets, fair value as determined in good faith by the 
board of directors of the registered company. In 
IC-9786 the Commission expressed its view that it is 
inconsistent with Rule 2a-4 for certain money market 
funds to “round off” calculations of their net asset 
value per share to the nearest one cent on a share 
value of $1.00, because such a calculation might have 
the effect of masking the impact of changing values of 
portfolio securities and therefore might not “reflect” 
its portfolio valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant submits that the requested exemptions are 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant asserts that a substantial number of money 
market funds now offer the public a $1.00 price for 
their shares. Applicant represents that, to the extent 
necessary, Applicant’s Board of Directors will 
consider the advisability of temporarily suspending 
payment of dividends, or making a capital gains or 
other distribution, to maintain a $1.00 price per share, 
if the net asset value per share declines to a value 
below $.997 or rises to a value of above $1.003, 
respectively. Applicant states that in order to assure 





the stability of its price per share, it also will adhere 
to the following conditions: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involv- 
ing portfolio management to Applicant’s 
investment adviser, undertakes—as a 
particular responsibility within its overall 
duty of care owed to the shareholders of 
Applicant—to assure to the extent 
reasonably practicable, taking into account 
current market conditions affecting Appli- 
cant’s investment objectives, that Appli- 
cant’s price per share as computed for the 
purpose of sales and redemptions, rounded 
to the nearest cent, will not deviate from 
one dollar. 


2. Applicant will maintain a dollar- 
weighted average portfolio maturity appro- 
priate to its objective of maintaining a 
Stable price per share. Applicant will not 
purchase a portfolio security with a 
remaining maturity of greater than one 
year, nor will it maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days. Applicant states that, in addition, in 
the future to help maintain a $1.00 net 
asset value, the Board of Directors has 
resolved that unless particular circum- 
stances dictate otherwise, portfolio securi- 
ties having maturities of 60 days or less 
when purchased shall be valued at cost 
adjusted for amortization of premiums and 
accretion of discounts and that securities 
originally purchased with maturities in 
excess of 60 days should be valued 
beginning on the 60th day prior to maturity 
using market quotations on the 61st day 
prior to maturity with unrealized apprecia- 
tion or depreciation of the 61st day, if any, 
amortized to maturity. 


3. Applicant will limit its portfolio invest- 
ments to the following: 


(a) instruments issued or guaranteed by 
the U.S. Government or its agencies or 
instrumentalities; 


(b) certificates of deposit and bankers’ 
acceptance of domestic banks having total 
assets in excess of one billion dollars; 


(c) Eurodollar instruments (which are 
traded on the secondary market) issued by 
foreign branches of such domestic banks; 


(d) certificates and savings accounts of 
domestic savings and loan associations 
having total assets in excess of one billion 
dollars, or capital, surplus and undivided 
profits of one hundred million dollars, the 
accounts of which are insured by the 
Federal Savings and Loan Insurance 
Corporation; 


(e) commercial paper consisting excius- 
ively of direct obligations (i) rated Prime-1 
by Moody’s Investors Service, Inc. or A-1 b 
Standard & Poor’s Corporation, or (ii) 
issued by companies having an out- 
standing debt issue rated Aa or better by 
Moody’s Investors Service, Inc. or AA or 
better by Standard & Poor’s Corporation; 
and 


(f) repurchase agreements pertaining to 
the foregoing classes of securities provided 
that such agreements are limited to trans- 
actions with financial institutions believed 
by Applicant’s investment adviser to 
present minimal credit risks. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 27, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As _ provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/233 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10652/April 5, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6050/April 5, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10653/April 5, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6051/April 5, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10654/April 5, 1979 


In the Matter of 


FIDELITY CASH RESERVES 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4418) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT. 


Fidelity Cash Reserves (“Fidelity”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on January 11, 1979, and an 
amendment thereto on March 8, 1979, requesting an 
order of the Commission, pursuant to Section 6(c) of 
the Act, exempting Fidelity from the provisions of 
Rules 2a-4 and 22c-1 under the Act to the extent 
necessary to permit Fidelity to compute its net asset 
value per share, for the purposes of effecting sales, 
redemptions and repurchases of its shares, to the 
nearest one cent on a share value of one dollar. In all 
other respects, portfolio securities held by Fidelity 
will be valued in accordance with the views set forth 
in Investment Company Act Release No. 9786 (Mary 
31, 1977). 
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On March 9, 1979, a notice (Investment Company Act 
Release No. 10622) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be, and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Fidelity has consented: 


1. That the Trustees of Fidelity, in super- 
vising Fidelity’s operations and delegating 
special responsibilities involving portfolio 
management to Fidelity’s investment 
adviser, undertake—as a particular re- 
sponsibility within their overall duty of care 
owed to Fidelity’s shareholders—to assure 
to the extent reasonably practicable, taking 
into account current market conditions 
affecting Fidelity’s investment objective that 
the price per share of Fidelity shares as 
computed for purposes of distribution, 
redemption and repurchase, rounded to the 
nearest one cent will not deviate from 
$1.00. Fidelity understands that its 
Trustees can fully carry out this under- 
taking by (i) requiring Fidelity’s investment 
adviser to adopt policies calculated to 
prevent such price, as so rounded, from 
deviating from $1.00 except under unusual 
or extraordinary circumstances and (ii) 
periodically reviewing the investment 
adviser’s management of Fidelity pursuant 
to such policies at regularly scheduled 
meetings of the Trustees. 


2. That Fidelity will maintain a dollar- 
weighted average portfolio maturity appro- 
priate to its objective of maintaining a 
Stable price per share, and that Fidelity will 
not (i) purchase an instrument with a 
remaining maturity of greater than one 
year, or (ii) maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days; and 





3. That Fidelity’s purchases of portfolio 
instruments, including securities under- 
lying repurchase agreements, will be 
limited to such high-quality instruments as 
are described in this application and out- 
lined in the above notice. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 86 / March 30, 1979 


In the Matter of 

SECURITIES INVESTOR PROTECTION CORPORA- 
TION 

900 - 17th Street, N.W. 

Washington, D.C. 20006 


(SIPC-78-3) 


ORDER APPROVING PROPOSED RULE CHANGES 


On June 23, 1978, the Securities Investor Protection 
Corporation (‘‘SIPC’’) filed with the Commission, pur- 
suant to Section 3(e)(2) of the Securities Investor Pro- 
tection Act of 1970, as amended, (the ‘‘Act’’) proposed 
rule changes designated the Series 300 rules (File No. 
SIPC-78-3). These proposed rules set forth require- 
ments and procedures for the closeout or completion of 
open contractual commitments for the purchase or sale 
of securities in the ordinary course of business be- 
tween a SIPC member undergoing liquidation and 
other broker-dealers. The rule changes were adopted 
by SIPC pursuant to Section 8(e)(1) of the Act. 


Notice of the proposed rule changes together with the 
terms of substance was given by the Commission on 
July 10, 1978, in Release No. SIPC-72, which appeared 
in the Federal Register on July 18, 1978 (43 FR 30954). 
The public was invited to comment on the submission, 


but no comment letters were received. The Com- 
mission issued an order extending the time for Com- 
mission consideration of those rules on November 2, 
1978 (Release No. SIPA-80). That order also was 
published in the Federal Register (43 FR 52318, 
November 9, 1978). 


Section 6(d) of the SIPC Act, as enacted in 1970, 
required the trustee of a broker-dealer undergoing 
SIPC liquidation to complete the insolvent broker- 
dealer’s open contractual commitments with other 
broker-dealers if those commitments arose from trans- 
actions in securities made in the ordinary course of 
business. In 1973, the Commission adopted Rule 
S6d-1 (17 CFR §240.206d-1) and related forms (17 CFR 
§§249a.6d-1 to 249a.6d-4a2) governing the completion 
of open contractual commitments by trustees (Release 
No. SIPA-5, July 25, 1973; 38 FR 21251, August 7, 
1973). 


On May 21, 1978, the SIPC Act was amended by the 
SIPC Act Amendments of 1978. Section 8(e) of the 
amended SIPC Act, which superseded Section 6(d), 
also authorizes the closeout or completion of open con- 
tractual commitments between an insolvent SIPC 
member and other broker-dealers. That section, how- 
ever, gives SIPC and not the Commission the authority 
to prescribe rules governing the closeout or completion 
of open contractual commitments. 


In the November order extending the time for Com- 
mission consideration of the proposed rules, the 
Commission raised the question of the scope of the 
Commission’s role in determinations under proposed 
Rule 306. That rule, which is SIPC’s adaptation of 
Commission Rule 6d-1(h), is a provision under which 
the closeout or completion of open contractual commit- 
ments that would not otherwise be allowed by the 
proposed rules can be authorized. In particular, such 
action is available under Rule 306 if failure to permit 
the closeout or completion would have a substantial 
detrimental impact on the financial condition of one or 
more broker-dealers. Unlike the current Commission 
rule, however, under Rule 306 as originally proposed 
SIPC and not the Commission would have made the 
requisite determinations. After further discussions, 
the SIPC Board adopted and submitted as an amend- 
ment to proposed Rule 306 a requirement that SIPC 
consult with the Commission prior to making any 
determination under that rule. The Commission be- 
lieves that amendment will provide the Commission 
with appropriate input into determinations under that 
rule. SIPC also submitted certain technical amend- 
ments to the proposed rules. 
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The proposed rules, in general, are modeled after 
Commission Rule S6d-1 except for some revisions to 
conform the rules to amendments of the SIPC Act and 
for certain other minor modifications. Commission 
Rule S6d-1 generally has worked well in the past. The 
Commission believes that the proposed SIPC rules, 
which contain certain modifications designed to en- 
hance customer protection and reduce the burden on 
broker-dealers, likewise will prove effective. Accord- 
ingly, the Commission finds that the proposed SIPC 
rules as amended are in the public interest and are 
consistent with the purposes of the Act. 


IT IS THEREFORE ORDERED, pursuant to Section 
3(e)(2) of the Act, that the above-mentioned proposed 
rule changes be approved. In accordance with Section 
3(e)(2) of the Act, the approved rule changes shall be 
given force and effect as if promulgated by the Com- 
mission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 87 / March 30, 1979 


AGENCY Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Commission approves a series of 
rules and related forms which were submitted by the 
Securities Investor Protection Corporation (‘‘SIPC’’) 
pursuant to the Securities Investor Protection Act of 
1970, as amended (the ‘‘Act’’). Those rules set forth 
the requirements and procedures for closing out or 
completing open contractual commitments for the pur- 
chase or sale of securities between a SIPC member 
undergoing liquidation and other broker-dealers. Be- 
cause SIPC rules approved by the Commission have 
the force and effect as if promulgated by the Com- 
mission, those rules are published in this title of the 
Code of Federal Regulations. A new part, which will 
contain descriptions of the forms established by SIPC 
rules, also is being added to this title of the Code of 
Federal Regulations (‘‘CFR’’). 
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EFFECTIVE DATE: March 30, 1979. 


FOR FURTHER INFORMATION CONTACT: Linda 
Kurjan, Divison of Market Regulation, Securities and 
Exchange Commission, Washington, D.C. 20549, (202) 
376-8127. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion has approved by separate order the Series 300 
rules and related forms pursuant to Section 3(e)(2) of 
the Act.1 Those rules set forth the requirements and 
procedures for closing out or completing open con- 
traciual commitments for the purchase or sale of secu- 
rities between a SIPC member undergoing liquidation 
and other broker-dealers. SIPC adopted the Series 300 
rules and forms under Section 8(e)(1) of the Act. The 
Commission published notice of the filing with the 
terms of substance of the proposed rules.“ No com- 
ments were received. 


SIPC is a non-profit membership corporation providing 
certain protection to customers of member broker- 
dealers that experience financial difficulty. The Act 
authorizes SIPC to adopt rules regarding certain 
matters, subject to an opportunity for public comment 
and Commission approval. Although SIPC is neither 
an agency nor an establishment of the United States, 
SIPC rules approved by the Commission have the 
same force and effect as if promulgated by the Com- 
mission. 


To provide public notice of SIPC’s rules, they are pub- 
lished under the recently established Part 300 of 17 
CFR Chapter I!.4 A new Part 301 is now added to that 
Chapter to identify and describe the forms that are re- 
quired by rules in Part 300. Interested persons may 
obtain copies of forms prescribed in Part 301 by con- 
tacting either SIPC at 900 Seventeenth Street, N.W., 
Washington, D.C. 20006, or the trustee appointed in a 
liquidation proceeding under Section 5 of the Act. 


Accordingly, 17 CFR Chapter I! is amended as follows: 





Release No. SIPA-86 (March 30, 1979), this issue. 


2Release No. SIPA-72 (July 10, 1978), 43 FR 30954. 
See also Release No. SIPA-80 (November 2, 1978), 43 
FR 52318. 


3Sections 3(a)(1)(A) and 3(e)(2)(D) of the Act. 


4Release No. SIPA-83 (January 17, 1979;, 44 FR 5077. 





PART 300—RULES OF THE SECURITIES INVESTOR 
PROTECTION CORPORATION 


Sec. 


CLOSEOUT OR COMPLETION OF OPEN CONTRAC- 
TUAL COMMITMENTS 


300.300 
300.301 
300.302 
300.303 
300.304 
300.305 
300.306 


Definitions. 
Contracts to be closed out or completed. 
Mechanics of closeout or completion. 
Report to trustee. 
Retained rights of brokers or dealers. 
Excluded contracts. 
Completion or closeout pursuant to SIPC 
direction. 

Completion with cash or securities of 
customer. 


300.307 


CLOSEOUT OR COMPLETION OF OPEN CONTRAC- 
TUAL COMMITMENTS 
§300.300 Definitions. 
For the purpose of these rules, adopted pursuant to 
section 8(e) of the Securities Investor Protection Act of 


1970, as amended (hereinafter referred to as ‘‘the 
Act’’): 


(a) The term ‘‘failed to receive’’ shall mean a con- 
tractual commitment of the debtor made in the ordi- 
nary course of business to pay to another broker or 
dealer the contract price in cash upon receipt from 
such broker or dealer of securities purchased, pro- 
vided that the respective obligations of the parties re- 
mained outstanding until the close of business on the 
filing date as defined in section 16(8) of the Act (here- 
inafter referred to as the ‘‘filing date’’). 


(b) The term ‘‘failed to deliver’’ shall mean a con- 
tractual commitment of the debtor, made in the ordi- 
nary course of business, to deliver securities to 
another broker or dealer against receipt from such 
broker or dealer of the contract price in cash, provided 
that the respective obligations of the parties remained 
outstanding until the close of business on the filing 
date. 


(c) The term ‘‘open contractual commitment’’ shall 
mean a failed to receive or a failed to deliver which 


had a settlement date prior to the filing date and the 
respective obligations of the parties remained out- 
standing on the filing date or had a settlement date 
which occurs on or within five business days subse- 
quent to the filing date: Provided, however, That the 
term ‘‘open contractual commitment’’ shall not 
include any contractual commitment for which the 
security which is the subject of the trade had not been 
issued by the issuer as of the trade date. 


(d) The term ‘‘customer’’ shall mean a person 
(other than a broker or dealer) in whose behalf a 
broker or dealer has executed a transaction out of 
which arose an open contractual commitment with the 
debtor, but shall not include any person to the extent 
that such person at the filing date (1) had a claim for 
property which by contract, agreement or understand- 
ing, or by operation of law, was a part of the capital of 
the broker or dealer who executed such transaction or 
was subordinated to the claims of creditors of such 
broker or dealer, or (2) had a relationship with the 
debtor which is specified in section 9(a)(4) of the Act. 


§300.301 Contracts to be closed out or completed. 
An open contractual commitment shall be closed out or 
completed if: 

(a) |The open contractual commitment: 

(1) Arises from a transaction in which the customer 
(as defined in §300.300) of the other broker or dealer 
had an interest. For the purposes of this rule a 
customer is deemed to have an interest in a 
transaction if (i) the other broker was acting as agent 
for the customer or (ii) the other dealer was not a 
market maker in the security involved, to the extent 
such other dealer held a firm order from the customer 
and in connection therewith: In the case of a buy 
order, prior to executing such customer’s order pur- 
chased as principal the same number of shares or 
purchased shares to accumulate the number of shares 
necessary to complete the order; or in the case of a sell 
order, prior to executing such customer’s order sold 
the same number of shares or a portion thereof; and 


(2) (i) Had a settlement date on or within 30 
calendar days prior to the filing date and the 
respective obligations of the parties remained out- 
standing on the filing date or had a settlement date 
which occurs on or within five business days subse- 
quent to the filing date; and 


(ii) 


Had a trade date on or within five business days 
prior to such settlement date; and 
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(b) The other broker or dealer can establish to the 
satisfaction of the trustee through appropriate docu- 
mentation that: 


(1) In the case of a broker or dealer who maintains 
his records on a specific identification basis: 


(i) The open contractual commitment arose out of a 
transaction in which his customer had such an 
interest, and 


(ii) In the case of a failed to deliver of the debtor, as 
of the filing date such broker’s or dealer’s customer’s 
interest had not been sold to such broker or dealer; or 


(2) In the case of a broker or dealer who maintains 
his records other than on a specific identification 
basis, he has determined that a customer had such an 
interest in a manner consistent with that used by such 
broker or dealer prior to the filing date to allocate fails 
to receive and fails to deliver in computing the special 
reserve bank account requirement pursuant to the pro- 
visions of Rule 15c3-3 under the Securities Exchange 
Act of 1934 (17 CFR §240.15c3-3); or 


(3) In the case of a broker or dealer not described in 
paragraph (b)(1) or (b)(2) of this section, he has made 
the determination in a manner which the trustee finds 
to be fair and equitable. 


§300.302 Mechanics of closeout or completion. 

(a) The closeout or completion of an open 
contractual commitment meeting the requirements of 
§300.301 shall be effected only: 


(1) By the buy-in or sell-out of the commitment by 
the other broker or dealer in accordance with the usual 
trade practices initiated by the other broker or dealer 
within or promptly upon the expiration of a period of 
30 calendar days after settlement date; or 


(2) At the option of the trustee by the delivery of 
securities against receipt of the contract price or pay- 
ment of the contract price against the receipt of the 
securities at any time within 30 calendar days after 
settlement date unless the commitment previously has 
been bought-in or sold-out in accordance with para- 
graph (a)(1) of this section; or 


(3) In the event of the refusal of the other broker or 
dealer to accept completion of an open contractual 
commitment in accordance with paragraph (a)(2) of 
this section, or the failure of the other broker or dealer 
to promptly buy-in or sell-out a commitment in accor- 
dance with paragraph (a)(1) of this section, or in the 
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event of the failure of the other broker or dealer to 
provide the trustee with appropriate documentation as 
required by §300.303, by delivery of securities against 
receipt of the contract price or payment of the contract 
price against receipt of securities, or the buy-in or 
sell-out of the commitment or cancellation of the 
commitment or otherwise, as may be appropriate, as 
the trustee in his discretion believes will most benefit 
the estate of the debtor. 


(b) In the event of a close-out of an open contractual 
commitment pursuant to paragraph (a)(1) of this 
section, the money difference resulting from such 
close-out shall be payable by the other broker or 
dealer to the trustee or by the trustee to the other 
broker or dealer, whichever would be entitled to 
receive such difference under the usual trade 
practices: Provided, however, (1) That prior to the 
payment of any such money difference by the trustee 
to such other broker or dealer with respect to trans- 
actions executed by such other broker or dealer for any 
separate customer account, all open contractual 
commitments with respect to such account which meet 
the requirements of §300.301 must have been 
completed by delivery of securities against receipt of 
the contract price or by payment of the contract price 
against receipt of the securities in conformity with 
paragraph (a)(2) of this section, or by buy-in or sell-out 
in conformity with paragraph (a)(1) of this section, and 
(2) that the net amount so payable by the trustee to 
the other broker or dealer shall ot exceed $40,000 with 
respect to any separate customer account. 


§300.303 Report to trustee. 

Promptly upon the expiration of 30 calendar days after 
the filing date, or if by the expiration of such 30-day 
period notice pursuant to section 8(a) of the Act of the 
commencement of proceedings has not been publish- 
ed, then as soon as practicable after publication of 
such notice, a broker or dealer who had executed 
transactions in securities out of which arose open con- 
tractual commitments with the debtor shall furnish to 
the trustee such information with respect to the buy- 
in, sell-out or other status of open contractual commit- 
ments as called for by Forms 300-A, B and C (§§301. 
300a-301.300c of this chapter) including appropriate 
supporting documentation and schedules. 


§300.304 Retained rights of brokers or dealers. 

(a) Nothing stated in these rules shall be construed 
to prejudice the right of a broker or dealer to any claim 
against the debtor’s estate, or the right of the trustee 
to make any claim against a broker or dealer, with 





respect to a commitment of the debtor which was out- 
Standing on the filing date, but (1) which is not de- 
scribed in §300.300(c), or (2) which, although de- 
scribed in §300.300(c), does not meet the requirements 
specified in §300.301 or was not closed out or com- 
pleted in accordance with §300.302 or was not reported 
to the trustee in conformity with §300.303 or was not 
supported by appropriate documentation. 


(b) Nothing stated in these rules shall be construed 
to prejudice the right of a broker or dealer to a claim 
against the debtor’s estate for the amount by which 
the money difference due the broker or dealer upon a 
buy-in or sell-out may exceed the amount paid by the 
trustee to such broker or dealer. 


§300.305 Excluded contracts. 

Notwithstanding the fact that an open contractual 
commitment described in §300.300(c) meets the 
requirements of §300.301 and the other requirements 
of these rules, a court shall not be precluded form can- 
celing such commitment, awarding damages, or 
granting such other remedy as it shall deem fair and 
equitable if, on application of the trustee or SIPC, it 
determines that such commitment was not entered 
into in the ordinary course of business or was entered 
into by the debtor, or the broker or dealer or his 
customer, for the purposes of creating a commitment 
in contemplation of a liquidation proceeding under the 
Act. Such a determination shall be made after notice 
and opportunity for hearing by the debtor, such broker 
or dealer, or such customer, and may be made before 
or after the delivery of securities or payment of the 
contract price or before or after any buy-in or sell-out 
of the open contractual commitment, or otherwise. 


§300.306 Completion or closeout pursuant to SIPC 
direction. 


In its discretion SIPC may, in order to prevent a sub- 
stantial detrimental impact upon the financial con- 
dition of one or more brokers or dealers, direct the 
closeout or completion of an open contractual commit- 
ment, irrespective of whether it is described in 
§300.300(c) or meets the requirements of §300.301 or 
has been reported in conformity with §300.303 or is 
supported by appropriate documentation. SIPC shall 
consult with the Securities and Exchange Commission 
before SIPC makes any determination under this 
section. 


§300.307 Completion with cash or securities of 


customer. 


The trustee may, if authorized by the court, complete 
an open contractual commitment of the debtor, regard- 
less of whether it is described in §300.300(c) or meets 
the requirements of §300.301 or has been reported to 
the trustee in conformity with §300.303, to the extent 
that such commitment is completed with customer 
name securities of the customer of the debtor for 
whose account the commitment was made, or with 
cash or securities paid or delivered by or for the 
account of such customer to the debtor or trustee after 
the filing date. 


(Secs. 3, 6(d), Pub. L. 91-598, 84 Stat. 1636 (15 U.S.C. 


78ccc, 78fff(d)), as amended by Secs. 3, 5, 9, Pub. L. 
95-283, 92 Stat. 249) 


By adding Part 301 to read as follows: 
PART 301 — FORMS, SECURITIES INVESTOR PRO- 
TECTION CORPORATION 
Sec. 


301.0-1 Availability of forms. 


FORMS FOR CLOSEOUT OR COMPLETION OF 
OPEN CONTRACTUAL COMMITMENTS. 


301.300a Form 300-A, for summary of buy-ins or 
or sell-outs of all open contractual com- 
mitments. 

Form 300-B, for report of all fails to de- 
liver. 

Form 300-C, for report of all fails to re- 
ceive. 


301.300b 


301 .300c 


AUTHORITY: Sec. 3, 84 Stat. 1636 (15 U.S.C. 78ccc), 
as amended by Sec. 3, Pub. L. 95-283, 92 Stat. 249. 


NOTE: Pursuant to Section 3(e)(2)(D) of the Securities 
Investor Protection Act of 1970 (the ‘‘Act’’), the Secu- 
rities and Exchange Commission (‘‘Commission’’) 
shall approve a proposed rule change submitted by the 
Securities Investor Protection Corporation (‘‘SIPC’’) if 
the Commission finds the rule change is in the public 
interest and is consistent with the purposes of the Act. 
Any rule change so approved shall be given force and 
effect as if promulgated by the Commission. The 
forms descrbied in this Part have been so approved. 


§301.0-1 Availability of forms. 


The forms prescribed for use under the Securities 
Investor Protection Act of 1970, as amended, (The 
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‘*Act’’) and under Part 300 of this chapter are identi- 
fied and described in this Part. Copies of these forms 
may be obtained upon request to, as appropriate, the 
Securities Investor Protection Corporation (‘‘SIPC’’) at 
900 Seventeenth Street, N.W., Washington, D.C. 
20006, or the trustee appointed in a liquidation 
proceeding under Section 5 of the Act. 


FORMS FOR CLOSEOUT OR COMPLETION OF 
OPEN CONTRACTUAL COMMITMENTS 


§300.300a Form 300-A, for summary of buy-ins or 
sell-outs of all open contractual commit- 
ments. 


This form shall be filed as required by §300.303 of this 
chapter with the trustee in a proceeding under Section 
5 of the Act by a broker-dealer who executed trans- 
actions out of which arose open contractual commit- 
ments, as defined by §300.300(c) of this chapter, with 
the debtor in the proceeding. The form shall be used 
to summarize the buy-ins and sell-outs of those open 
contractual commitments and shall be accompanied by 
the forms described in §§301.300b and 301.300c. 


§301.300b Form 300-B, for report of all fails to de- 
liver. 


This form shall be filed as required by §300.303 of this 
chapter with the trustee in a proceeding under §5 of 
the Act by a broker-dealer who executed transactions 
out of which arose open contractual commitments, as 
defined by §300.300(c) of this chapter, with the debtor 
in the proceeding. The form shall be used to report all 
the fails to deliver, as defined by §300.300(b) of this 
chapter, that were open on the filing date, as well as 
any subsequent closeouts. This form shall accompany 
the form described in §301.300a. 


§301.300c Form 300-C, for report of all fails to re- 
ceive. 


This form shall be filed as required by §300.303 of this 
chapter with the trustee in a proceeding under $5 of 
the Act by a broker-dealer who executed transactions 
out of which arose open contractual commitments, as 
defined by §300.300(c) of this chapter, with the debtor 
in the proceeding. The form shall be used to report all 
the fails to receive, as defined by §300.300(a) of this 
chapter, that were open on the filing date, as well as 
any subsequent closeouts. This form shall accompany 
the form described in §301.300a. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 88 / March 30, 1979 


Completion of Open Contractual Commitments 
AGENCY: Securities and Exchange Commission. 
ACTION: Removal of a rule. 


SUMMARY: This document removes from the Code 
of Federal Regulations a Commission role and related 
forms governing the completion or closeout of open 
contractual commitments between a_ broker-dealer 
undergoing liquidation under the Securities Investor 
Protection Act of 1970 (‘‘SIPC Act’’)! and other 
broker-dealers. The Commission rule and related 
forms have been superseded by rules adopted by the 
Securities Investor Protection Corporation (‘‘SIPC’’) 
under the SIPC Act.2 Those SIPC rules today were 
approved by the Commission in a separate action. 


EFFECTIVE DATE: March 30, 1979. 


FOR FURTHER INFORMATION CONTACT: Linda 
Kurjan, Attorney, Division of Market Regulation, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549; (202) 
376-8127. 


SUPPLEMENTARY INFORMATION: Section 6(d) of 
the SIPC Act, as enacted in 1970, required the trustee 
of a broker-dealer undergoing SIPC liquidation to com- 
plete the insolvent broker-dealer’s open contractual 
commitments with other broker-dealers if those 
commitments arose from transactions in securities 
made in the ordinary course of business. In 1973, the 





145 U.S.C. §§78aaa-78Ill. 


2Pub. L. No. 95-283, 92 Stat. 249. 





Commission adopted Rule S6d-1 (17 CFR §240.206d-1) 
and related forms (17 CFR §§249a.6d-1-249a.6d-4a2) 
governing the —— of open contractual commit- 
ments by trustees. 


On May 21, 1978, the SIPC Act was amended by the 
SIPC Act Amendments of 1978. Section 8(e) of the 
amended SIPC Act, which superseded Section 6(d), 
also authorizes the closeout or completion of open con- 
tractual commitments between an insolvent SIPC 
member and other broker-dealers. That section, how- 
ever, gives SIPC and not the Commission the authority 
to prescribe rules governing the closeout or completion 
of open contractual commitments. Section 8(e) also 
provides that, until such time as SIPC adopts rules 
with respect to completions or closeouts, Commission 
Rule S6d-1 shall remain in effect. 


In June 1978, SIPC adopted rules and related forms 
under Section 8(e).4 The Commission today approved 
those rules in a separate action. 


The statutory authority for Rule S6d-1 thus has 
terminated and the Commission is removing that rule 
and related forms from the Code of Federal Regula- 
tions. 


In accordance with the foregoing, 17 CFR §240.206d- 
1, Completion of open contractual commitments, and 
17 CFR §§249a.6d-1 to 249a.6d-4a2, related forms, are 
hereby removed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








3Release No. SIPA-5 (July 25, 1973); 38 FR 21251 
(August 7, 1973). 


4The Commission gave notice of SIPC’s rule submis- 
sion, referenced as File No. SIPC-78-3, by Release No. 
SIPC-72 on July 10, 1978. 43 FR 30594 (July 18, 
1978). 


S5Release Nos. SIPA-86, 87 (March 30, 1979) this issue. 
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ACCOUNTING SERIES 
Release No. 263 / April 4, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15702 / April 4, 1979 








LITIGATION 





Litigation Release No. 8708 / March 30, 1979 


SEC v. HAMMON CAPITAL MANAGEMENT COR- 
PORATION, ET AL. (USDC Colorado, Civil Action 
Fite No. 78-1074) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on November 30, 1978, 
Chief Judge Fred M. Winner of the United States 
District Court for the District of Colorado, entered as 
an order a stipulation to which all parties stipulated 
that the captioned action be dismissed without 
prejudice, each party bearing its own costs. 


For further information see Litigation Release No. 
8580 





Litigation Release No. 8709 / April 2, 1979 


UNITED STATES OF AMERICA v. SMITH W. BAG- 
LEY, ET AL. (United States District Court, Middle 
District of North Carolina, Winston-Salem Division, 
No. CR-79-53-01) 
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H.M. Michaux, Jr., United States Attorney for the 
Middle District of North Carolina and Paul F. Leonard, 
Administrator of the Washington Regional Office of 
the Securities and Exchange Commission, announced 
that on March 14, 1979, a Federal Grand Jury sitting 
in Winston-Salem, North Carolina, returned an 
11-count criminal indictment against Smith W. Bagley 
(Bagley) of Washington, D.C., James R. Gilley (Gilley) 
of Winston-Salem, North Carolina, William F. Thomas 
(Thomas) of Winston-Salem, North Carolina, Shirley 
M. Grubb (Grubb) of Welcome, North Carolina, and 
Dewey W. Chapple (Chapple) of Winston-Salem, 
North Carolina. The indictment charges all five of the 
defendants with one count of conspiracy to violate the 
securities laws and to misapply bank funds and one 
count of violating the securities laws during the period 
February 1, 1974 through April 1975 by engaging in a 
scheme to defraud investors by artificially raising the 
market price of the common stock of the Washington 
Group, Inc. (WGI) by directing nominees to purchase 
WGI stock and guaranteeing personal loans to 
nominees to purchase WGI stock. Bagley and Gilley 
were the president and vice president respectively of 
WGI during the period in question and Grubb was 
employed as Bagley’s executive: secretary. 


Bagley, Gilley and Chapple, a bank officer, were also 
charged with two counts of misapplication of bank 
funds in connection with bank loans approved for 
individuals to purchase WGI stock. Bagley, Gilley and 
Thomas, a stockbroker, were further charged with 
three counts of mail fraud in connection with their 
scheme to defraud WGI employee participants in eight 
WGI profit sharing plans. Bagley, Gilley and Thomas 
were additionally charged with three counts of wire 
fraud in connection with their scheme to defraud WGI 
employee participants in WGI’s employee stock 
purchase plan. 


Chapple was also charged with submitting a false 
application for a bank loan to a financial institution 
insured by the Federal Deposit Insurance Corporation 
and using the proceeds of the loan to purchase WGI 
stock. 


The defendants will be arraigned on April 9, 1979. 





Litigation Release No. 8710 / April, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
FLORIDA BANK FUND, INC. ET AL. (Middle District 
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of Florida, Tampa Division, Civil Action No. 78-759- 
CIV-TH) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and William Nortman, Associate Regional Ad- 
ministrator, Miami Branch Office of the Securities and 
Exchange Commission, announced that on March 22, 
1979, the Honorable William Terrell Hodges, United 
States District Court Judge, at Tampa, Florida, 
entered Judgments of Permanent Injunction against 
Lancer Management Corporation (‘‘LMC’’), Frank J. 
Brennan (‘‘Brennan’’), Marjorie S. Stewart (‘‘Stewart’’) 
and LaMar M. Silver (‘‘Silver’’). The defendants con- 
sented to the Judgments, without admitting or 
denying the allegations in the Commission’s Com- 
plaint filed on September 14, 1978. Florida Bank 


Fund, Inc. (‘‘FBF’’) was also named in the Complaint. 


FBF is a registered open-end management investment 
company whose assets are presently under the control 
of a Court appointed receiver, Frank N. Fleischer, 
Esquire, of Tampa. FBF’s management company, 
LMC, was a registered investment adviser with offices 
located in Fort Lauderdale. Brennan, also of Fort 
Lauderdale, is president of LMC and held himself out 
as president of FBF. Stewart, of Coral Springs, is the 
secretary/treasurer of LMC and was secretary of FBF. 
Silver, of Orlando, was vice-president of LMC and 
vice-president of FBF. 


The Court permanently enjoined LMC, Brennan, 
Stewart and Silver from violations of the anti-fraud 
provisions of the Investment Advisers Act of 1940 and 
the bonding, contracting, lending, redemption, 
reporting, record keeping and obstruction provisions 
of the Investment Company Act of 1940. Further, the 
individual defendants were permanently enjoined from 
acting, directly or indirectly, as officers, directors, or 
members of any advisory board, investment adviser, 
depositor, or principal underwriter of any registered 
investment company. 


For further information see: Litigation Release No. 
8565 (October 19, 1978) and In the Matter of Lancer 
Management Corporation et al., Release No. 34-15679 
(March 26, 1979). Also, for the Court’s opinion 
granting the Commission’s motion for preliminary in- 
junction, see SEC v. Florida Bank Fund, Inc. et al., 
[Current] CCH Fed. Sec. L. Rep. Par. 96,707 (M.D. 
Fla. 1978). 








Litigation Release No. 8711 / April 4, 1979 


U.S. v. JAMES W. DYER 
Criminal No. 79-64-A 


Paul F. Leonard, Administrator of the Washington 
Regional Office of the Securities and Exchange Com- 
mission, announced that on April 4, 1979, James W. 
Dyer (Dyer) entered a plea of guilty in the U.S. 
District Court for the Eastern District of Virginia, 
, Alexandria Division, before Chief Judge Albert V. 
Bryan, Jr., to a criminal information charging him 
with a violation of the securities registration provisions 


of the Securities Act of 1933, and with conspiring to 
violate those provisions, in connection with the offer to 
sell and sale of securities of Research Homes, Inc. 
(RHI). 


Dyer, of McLean, Virginia, was chairman of the Board 
of RHI from the time of its formation in 1970 until it 
was adjudged bankrupt in July 1977. Judge Bryan set 
sentencing for May 4, 1979. 


For further information see Litigation Release Nos. 
7684, 8687, and 8676. 
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